CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 231
Heard at Montreal, Wednesday, Septenber 9th, 1970
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:
Cl ai ns of Brakeman L. W Thonson of Capreol, April 28, 1969.
JO NT STATEMENT OF | SSUE

On April 27, 1969 Spare Brakeman L. W Thomson Worked as an extra man
in the capacity of Flagman on passenger train No. 107, from Capreo
to Hornepayne where he went off duty at 1725 hours. On April 28,
1969 he was called as an extra man to work as Flagnan, on passenger
train No. 106 from Hornepayne to Capreol. He reported for duty at
Hor nepayne at 1240 hours and was rel eased from duty at Capreol at
2055 hours.

Brakeman Thomson was paid for the trip on train No. 107 in
accordance with the applicable Agreement provisions. For the trip on
Train No 106 he was paid 314 niles at the passenger rate. He was
also paid 61 mles at the passenger rate as tine held at other than
his home term nal under the terns of the sixth paragraph of Article
37 of Agreenent 4.16.

On the grounds that he should have been returned from Hornepayne to
Capreol deadhead on freight train No. 218, which |left Hornepayne at
2045 hours April 27, and arrived Capreol at 0350 hours, April 28,
Brakeman Thomson submitted a time return claimng the difference
between the 314 niles earned at passenger rate on train No. 106 and
the 296 mles at the through freight rate for the deadheadi ng which
he al |l eged shoul d have taken pl ace.

On the grounds that he was not properly returned from Hornepayne to
Capreol, Brakeman Thonmson al |l eged that he was run-around on the
Capreol spare board by el even brakemen who arrived Capreol, and were
placed in turn on the spare board, between the tinme train No. 218
arrived and the tine that he arrived on train No. 106, and he

subm tted another tine return claimng the el even run-around paynments
for a total of 550 miles at the through freight rate.

The Conpany declined paynent of all the clainms. The Union contends

t hat Brakeman Thonson is entitled to paynent of these clains in order
to conmpensate him for the earnings he | ost because of the Conpany's
action, which, in the Union's opinion, constituted a violation of the
si xth paragraph of Article 37 of Agreement 4.16.



FOR THE EMPLOYEES: FOR THE COVPANY:

(SGD.) G ROBT. ASHVAN (SGD.) K. L. CRUWP

GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

A. J. Del Torto System Labour Relations Oficer, C.NR
Mont r ea

J. R Glman Labour Rel ations Assistant, C.N.R Montrea

W D. Connon Supt. Transportation, C.N.R Capreo

W J. A Daly Assi stant Superintendent, C.N. R Capreo

And on behal f of the Brotherhood:

G R Ashman General Chairman, U T.U (T), Toronto

AWARD OF THE ARBI TRATOR

The final paragraph of Article 37 of the collective agreenent is a
fol |l ows.

"A trainman used as an extra man on a passenger train will be
returned deadhead on first available train, unless required to
wor k back on anot her passenger train within sixteen (16) hours of
his arrival. |If held longer than sixteen (16) hours Article 25

will apply.”

On the facts set out in the Joint statement of issue, it is clear
that the provisions of that paragraph are applicable in this case.
The grievor was used as an extra man on a passenger train. He was
not required to work back within sixteen hours of his arrival. Since
this was not the case, it plainly follows that he was entitled to be
returned deadhead on the first available train. Such a train was
avail abl e from Hor nepayne at 2045 hours on April 27.

The | ast sentence of the paragraph referred to provides for the
application of Article 25 in cases where the enployee is held | onger
than si xteen hours. Article 25 provides for paynments to enpl oyees
hel d away from hone ternminal. Certainly an enployee, entitled to be
returned deadhead on the first available train, may in sone
situations be held |longer than sixteen hours. He is entitled to be
paid in those circunstances, the paynent bei ng made pursuant to
Article 25. He does not thereby lose his entitlenment to be returned
deadhead on the first available train. That is a right to which he
is plainly entitled by Article 37, and which is only lost if he is
required to work back on another passenger train within sixteen
hours.

In my view, there is no anbiguity in the |ast paragraph of Article
37. The first sentence sets out a general right of trainnen used as
extra men on passenger trains, and that general right is subject to
one exception. The second sentence sets out a provision for paynent
to such trainnmen in certain circunmstances, and there is no



i nconsi stency between these sentences, nor anbiguity in the

provi sions read as a whole. The past practice of the parties is not
properly to be considered where the provisions of the agreenent are
clear.

It was acknowl edged by the Union that the application of this article
m ght in sone cases lead to "cross deadheadi ng", and for this reason
the conpany argued that the provisions should not be construed so as

to lead to an absurdity. |In this the conpany relied on the
wel | - known principle of interpretation, set out in a nunber of
arbitration awards. | agree with that principle, but | amunable to

see in the provision in question, construing it in the grammatica

and ordi nary way, any absurdity or inconsistency with the rest of the
agreenent. \While the conpany nay consider "cross deadheadi ng" to be
absurd in the sense of being inefficient, it cannot be said to be
"absurd in itself, and | was referred to no provision of the
agreenent which woul d be contradicted or rendered nugatory by the
straightforward interpretation of the article. "Cross deadheadi ng"
per haps, m ght not seem so absurd to the enployee relying on his
right of expedited return set out in Article 37.

Certainly the | ast sentence of article 37 contenplates that in sone
ci rcunstances an "extra man" may be held away from hone term nal for
nore than sixteen hours. As | have indicated, however, this does not
mean that he is thereby deprived of his right to be deadheaded hone
on the first available train. There is only one exception to that
right, and it is plainly set out. There nmay be a nunber of reasons
why an extra man would be held for nore than sixteen hours, but these
reasons are inmmaterial to the existence of a right to be paid. |
agree with the company that the application of this |last sentence is
not limted to occasions of "accident, |ate operation, or where no
return novenent of any class of service is available prior to the
expiration of sixteen hours". The fact is there is no linmtation on
the application of the last sentence of the article. Wat is

i mportant for this case however, is that the | ast sentence does not
nmodi fy or alter in any way the right conferred upon enpl oyees by the
first sentence. That is a right to which the grievor was entitled,
in the circunmstances of this case

The grievor was entitled to be returned deadhead on the first
available train. This was not done, and as a result the grievor |ost
the opportunity to respond to other calls which woul d have been
available to him had the agreenent been conplied with. It was said
by the union that he was run-around eleven tinmes, but this is only to
say that on each of eleven occasions he was unavail able due to the
conpany's default. |[If he had been avail able, he would not in fact
have been able to respond to all eleven calls. That would require
his being in several different places at the same tine, and that
woul d i ndeed be an absurdity. In ny view, the grievor is entitled to
recover for being run-around once.

For the foregoing reasons, the grievance nust succeed. The grievor

is entitled to be paid the difference between the amunt he was paid
for his return trip on train No. 106, and the amunt he woul d have

been paid had he returned deadhead. He is also entitled to be paid

fifty mles for one run-around.



J. F. W WEATHERI LL
ARBI TRATOR



