CANADI AN RAI LWAY OFFI CE
CASE NO. 244
Heard at Montreal, Wednesday, October 14th, 1970
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

EX PARTE
Dl SPUTE:

Concerning the application of a | ocal agreenent regarding the
all ot ment of vacation dates to enployees in the express shed
establishnment at Toronto, Ontario.

EMPLOYEES STATEMENT OF 1SSUE

As defined in Article 1.11 of Agreenent 5.1, the words "locally
arranged'' nean an agreenent between the |ocal supervisory officer of
t he Conpany and the Local Chairman of the Brotherhood.

In July 1966, in accordance with Article 9.18 of the Agreenent it was
agreed locally that every enpl oyee would be allowed to take his
vacation in the nonths of June, July, August and Septenber if they so
desire, with the exception of enployees whose starting date was after
February 10 of the preceeding year. |t was further agreed that
vacations would be allocated under the block system This nmeant that
vacation dates woul d be awarded by seniority of applicants within
each group in the shed establishnent.

Ef fective that year and each year thereafter, enployees entitled to
vacations were allocated vacation dates in accordance with the
provi sions of the |ocal agreenent.

This year, the Conpany deci ded not to schedul e vacati on dates solely
based on the seniority of the applicants and threw in the factor of
classification as a further qualification for vacation entitlenment.
This was done without an agreement Wth the Local Chairman

The Brot herhood protested the action of the Conpany and insisted that
vacati on dates be allocated as in previous years.

The Conpany di smissed the grievance on the basis that the collective
agreenent had not been viol at ed.
FOR THE EMPLOYEES:

(SGD.) J. A PELLETIER



EXECUTI VE VI CE PRESI DENT

There appeared oh behalf of the Conpany:

D. 0. MGrath System Labour Relations Oficer, C.NR
Mont r ea

M A. Mat heson Labour Rel ations Assistant, CNR, Montrea

Ms. E. Donnelly Labour Rel ations Assistant, CNR, Toronto

G B. McKeown General Supervisor Operations, CNR, Toronto

W W son Term nal Assistant, CNR, Toronto

W J. Kerr Staff Supervisor, CNR, Toronto

And on behal f of the Brotherhood:

J. A Pelletier Executive Vice President, C.B.of RT.&G W,
Mont r ea

J. D. Hunter Regi onal Vice President, C.B. of RT.& GW,
Toronto

T. N Stol Local Chairman, Local 26, C.B. of RT.&G W,
Toronto

AWARD OF THE ARBI TRATOR

In general, the times at which vcation may be taken are governed by
article 9.14, which is as follows:

9.14 - Applications filed prior to February 1st, in so far as
is practicable to do so, will be allotted vacation during the
sumrer season, in order of seniority of applicants, and unless
ot herwi se authorized by the officer in charge, the vacation
period shall be continous. Applicants will be advised in
February of the dates allotted them and unless otherw se

nmut ual |y agreed, enployees nmust take their vacation at the
time allotted.

This provision, it may be seen, says nothing as to the nunber of

enpl oyees who may be absent on vacation at any one tine. It would
seemfromthe article that the conpany could properly determn ne, at
lease in the first instance, how many enpl oyees could be away at any
one tinme, and in view of the reference of practicability in the
agreenent, it would seemclear that this could be done on a regional
| oca, shift, group, or classification basis. It would be a question
to be determined in the circunstances of any particul ar case whet her
t he conpany properly treated any groupi ng of enployees as separate
for vacation purposes. This matter is, however, subject to nmutua
agreenent.

There had been an agreenent between the parties outlining the
provi si ons which would apply in allocating vacations in the Toronto
Express Shed Operations. This is the agreenent of July, 1966, under
whi ch vacations were to be allotted under a "block system which
meant that vacation dates woul d be awarded by seniority of applicants
wi thin each group in the shed establishment. In view of the
contenpl ati on of such arrangenments by the collective agreenment it
could, in ny view, be a violation of the collective agreement for the
conmpany not to follow such arrangements, where they are in effect.



In 1967 the express shed operation at Toronto was cl osed, and many of
the empl oyees transferred to a new express-freight term nal at Maple,
where an integrated operation, with nore enpl oyees, was carried on

It is doubtful whether the 1966 agreenment relating to vacation tines
woul d have survived this nove in any event, but the parties

t hensel ves agreed, in 1968, to assign vacations in order of seniority
on a shift basis. This agreenent woul d appear to stand on the sane
basis as that of 1966, and in effect to supercede it.

In 1969, a new agreement was nade dealing with vacation arrangenents
for that year. Under that agreenment, enployees were allocated
vacation dates in order of seniority, it being agreed as to the
nunber of enpl oyees on each shift who could be away on vacation at
any one time. The conpany considered that there were many probl ens
created as a result of this system since it led, in sone instances,
to a great nmany persons in certain key jobs being away at the sane
time. The 1969 agreenent, which was signed by representatives of
both parties, was expressly in effect only for the year 1969.

In 1970, the conpany was unable to obtain the agreement of the union
to an arrangenment respecting vacation times. The effect of the
expiry of the 1969 agreenent in accordance with its own terns was to
| eave the parties with no nutual arrangenent altering the

application of Article 9.14, or any other provisions of the
col l ective agreenent. The expiry of the 1969 agreenent did not
somehow revi ve the 1968 agreenent, |et along that of 1966. Those
agreenents each had effect during their times, and it woul d have been
ny view, on a grievance brought with respect to thise tines, that the
conmpany was bound by such agreenent and that a violation thereof
could be properly redressed through the grievance procedure. As far
as 1970 is concerned, however, there was no such agreenent in effect,
and this grievance falls to be determ ned on the unqualified words of
the coll ective agreenent.

The application of aprovision identical to article 9.14 was dealt
with in Case No. 175, which involved a different trade union than

t hat appearing here. The question which arises on the facts of this
case is really whether the conpany properly treated persons com ng
within certain classifications as constituting separate groups for
vacation purposes. |In ny view, the practical considerations set
forth at the hearing lead to the conclusion that this was proper

For this reason, the grievance nmust be dism ssed.

The conpany objected to the proceeding on grounds that it was not
arbitrable, and I will deal briefly with these. It was said that the
grievance did not allege any violation of the collective agreement.

It is true that the grievance relied on a breach of the agreenent of
1966, which is not the collective agreenment. Had that agreenent

remai ned in effect however, | would have held that there had been a
breach of the collective agreenent, because the 1966 agreenent was of
a sort contenplated by the collective agreenent, and was sinply one
nmet hod of inplenenting it. The grievance does raise an arbitrable
issue in this respect.

It was also said that the matter was not arbitrable because it was
brought as a union, not an individual grievance. The detail ed



gri evance procedure set out in article 24, and in particular in
article 24.5, is directed to individual conmplaints. The section as a
whole, it mat be noted, is headed "Discipline and Gievance
Procedure”. Article 25, on the other hand, provides for the
arbitration of the agreenent. Under article 25, it would be ny view
that either party would be entitled to take such matters to
arbitration. |f the objection were sustained, it would foll ow that
nei ther the conpany nor the union - the two parties to the collective
agreenent - woul d have access to the arbitration process.

In this collective agreement there is not, as there is in many
agreenents, provision for a separate procedure for "individual" or
"policy" grievances. Were such a distinction is drawn, then

obj ection may be taken that the proper procedure has not been
followed in a particular case. Here, however, it seens to be
suggested that the union as such sinply has no access to the

gri evance and arbitration procedure, a suggestion which in nmy viewis
not well-founded. In nmy view the collective agreenment does
contenplate that the parties may have recourse to the arbitration
process.

Accordingly, it is nmy determination that the nmatter is arbitrable and
properly before ne. For the reasons above, however, it cannot
succeed.

(SGD.) J.F.W WEATHERI LL
ARBI TRATOR



