CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 255
Heard at Montreal, Tuesday, Decenber 8th, 1970
Concer ni ng
CANADI AN PACI FI C RAI LWAY COVPANY
and
BROTHERHOOD OF RAI LWAY, Al RLINE AND STEAMSHI P CLERKS, FREI GHT
HANDL ERS,
EXPRESS AND STATI ON EMPLOYEES
EX PARTE
Dl SPUTE:
Di sci pline assessed Mss P. A Hutchison, Senior Keypunch Operator,
Eastern Region Data Centre, for failing to fulfill her
responsi bilities as Senior Keypunch Operator.
EMPLOYEES STATEMENT OF | SSUE:
On February 24, 1970, Mss P. A Hutchison was advised by M. R A
Mar ks, Supervisor, Eastern Region Data Centre, that she was being
renmoved from her position of Senior Keypunch Operator and was being
denoted to the position of Keypunch Operator as a disciplinary
measure. The Brotherhood clainmed that M ss Hutchi son was inproperly
di sci pli ned when denpted to the position of Keypunch Operator and

requested that she be re-instated to her forner position and
conpensated for | ost wages.

FOR THE EMPLOYEES:
(SGD.) W T. SWAIN

GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

J. McL. Marshal Director of Data Systens, CPR, Montreal
N W Pat t eson Chi ef of Data Centres, CPR, Mntreal
J. B. Chabot Manager Labour Rel ations, CPR, Montreal

And on behal f of the Brotherhood:

W T. Swai n CGeneral Chairman, B.R A . C., Mbntreal

M Pel oqui n Adm. Asst. to Int'l Vice-Pres., BRAC
Mont r eal

D. Her bat uk Vi ce General Chairman, BRAC, Mbntreal

AVWARD OF THE ARBI TRATOR



The Conpany has raised the prelimnary objection that this matter is
not arbitrable, on the ground that notice to arbitrate was not given
within the proper time limts.

There is no objection taken with respect to the original filing of
the grievance, or its progress through the grievance procedure as set
out in the collective agreenent. It is sufficient to say that the
matter cane to the attention of M. J. McL. Marshall, the "highest
of ficer designated by the Conpany", and was dealt with by himln a
letter to the Union dated May 27, 1970. This letter set out in
detail the Conmpany's version of the facts of the matter, and

concl uded as foll ows:

“In the circunstances, | amunable to find grounds for reversing
the decision of the Supervisor and reinstate Mss Hutchison in
the position of Senior Keypunch Operator. The claimof the
Brot herhood is therefore regretfully declined."

By article 11 (g) of the collective agreenent, disputes not settled
in the course of the grievance procedure may be referred by either
party to the Canadi an Railway O fice of Arbitration. The collective
agreenent itself does not set out any time limts within which this
may be done, and the matter is governed by article 7 of the

Menor andum of Agreenent establishing the Canadian Railway O fice of
Arbitration. That article is as follows:

"7. No dispute of the nature set forth in Section (A) of
Clause 4 may be referred to the Arbitrator until it has
first been processed through the |last step of the
Grievance Procedure provided for in the applicable
collective agreenent. Failing final disposition under
the said procedure a request for arbitration may be nade
but only in the manner and within the period provided for
that purpose in the applicable collective agreenent in
effect fromtinme to tine or, if no such period is fixed in
the applicable collective agreenent in respect to disputes
of the nature set forth in Section (A) of Clause 4, within
the period of 60 days fromthe date decision was rendered
in the |ast step of the Gri evance Procedure.

No di spute of the nature set forth in Section (B) of
Clause 4 may be referred to the Arbitrator until it has
first been processed through such prior steps as are
specified in the applicable collective agreenent."

Under these provisions, if M. Marshall's letter of May 27, 1970,
constituted the rendering of the decision in the [ast step of the
gri evance procedure, then it was incunbent on the Union, if it w shed
to do so, to give notice to arbitrate within 60 days, that is, by
July 26, 1970. In fact, such notice was given by letter dated July
27, 1970. Taking the dates of the letter in question as the
effective dates for the purpose of calculating the tine limt (and
even if it should be assunmed that the dates of receipt of these
letters were to be considered, it would not affect the matter), then
it would have to be said that notice to arbitrate was not given
within the tinme specified.



It was the Union's contention, however, that M. Marshall's letter of
May 27, 1970, was not a final decision on the matter by the Conpany.
Having regard to the letter itself, this contention could not be
accepted. As in Case No. 142, the letter quite plainly and i ndeed
expressly constitutes a denial of the grievance. Under the governing
procedures, the Union was then entitled to proceed to arbitration
within the specified tine limts or to let the matter drop. On June
16, 1970, however, the Union wote again to M. Marshall, the
substance of the letter being as foll ows:

"Your allegations are under investigation and you will be advised
what action is contenplated when this investigation is
conpl eted.”

The "al |l egations" referred to were no doubt the Conpany's version of
the facts as set out in M. Marshall's letter of May 27. That letter
did not, however, call on the Union to investigate or coment on any
of the statenments made. It sinply set out the Conpany's reasons,
good or bad, for taking the action it did. It then stated that the
grievance was declined. The Union's statenent that it was

i nvestigating the Conpany's "all egati ons” was not, and coul d not
reasonably be taken to be a request for an extension of the tine
limt set out in Article 7 of the Menorandum of Agreenent
establishing the Canadi an Railway O fice of Arbitration, which was
the provision then governing the matter. |t was as has been

menti oned, on July 27, 1970, that the Union wote again to the
Conpany, asking that the grievor be reinstated in her position or
failing that, that the Conpany join in a submission to the Ofice of
Arbitration. On August 17, 1970, the Union requested a reply to its
letter, but it was not until Septenber 21 that the Conpany did so,
setting out its position that the matter was not arbitrable. To
this, the Union replied, on Septenber 30, 1970, in part as follows:

"Your decision not to Join nme in subnmitting this case to the
Canadi an Railway O fice of Arbitration is both regrettable and
surprizing. | do not agree with your contention that the tine
l[imt should conmence fromthe date of May 27, 1970. |In your
letter of that date, you gave many reasons why this action was
carried out and it was our responsibility to confirmor discredit
these allegations, and in nmy letter of June 16th | advised you
that this was the action being taken and that you woul d be advised
how we woul d proceed when this investigation was conpleted. |If
you had advised me at that tine that your decision of May 27th was
final, we would have proceeded on that basis. As you did not do
so, it is our opinion that our letter of June 16, 1970 served to
keep this case active and that time |lint should not have
conmenced until receipt of your negative reply to nmy letter of
July 27, 1970.

It is not possible to accept the interpretation of these letters
advanced by the Union. The Conpany's letter of May 27 was, as | have
said, clear on its face, and constituted the final denial of the
grievance. The Union's letter of June 16 sinply indicated that the
Uni on was meking its own investigations. |t was not a request for an
extension of tine linmts, and while it was perfectly proper for the
Union to continue its investigations it could not thereby, except by



agreenent, affect the procedures set out in the Menorandum of
Agreenment. No request was nade of the Company, and there would be no
reason for the Conpany to consider that its position was sonehow
prejudiced by the Union's letter of June 16. |t should have been
clear that the letter of May 27 did set out a final decision, and it
was not necessary for the Conpany to repeat it, either after receipt
of the letter of June 16, or after receipt of that of July 27. The
effect of the Union's contention is really that the parties had
sonmehow i mplicitly agreed on the insertion of an extra stage into the
gri evance procedure, but in ny viewthis was not the case, and could
not reasonably have been thought to be so.

The requirenent of strict conpliance with the procedural requirenments
of the collective agreenent and of the Menorandum of Agreenent
establish the Canadian Railway Office of Arbitration has been
referred to many tines in the cases. Were there is proper room for
doubt, it is nmy view. there should be a presunption in favour of
hearing cases on their nerits. In the instant case however, there
can be no legitimte doubt that M. Marshall's letter of My 27,

1970, was the final decision in the grievance procedure, and that the
60-day limtation period then ran. Notice to arbitrate was not given
within that period, and | have no alternative but to dismss the

gri evance.

J. F. W WEATHERI LL
ARBI TRATOR



