CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 256
Heard at Montreal, Tuesday, January 12th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains that M. J. A Ferguson of Bathurst, N B., was
i mproperly disciplined when his record was assessed 20 denerit marks
for refusing to conply with his supervisor's instructions My 20,
1970.

JO NT STATEMENT OF | SSUE:

On May 20, 1970 M. J. A Ferguson, notornman, Bathurst, N B., was
instructed to deliver a shipnent consigned to Lounsbury Conpany's
furniture and clothing store at Bathurst. The enpl oyees of the

Aut onotive Division of Lounsbury Conpany were on strike but not the
enpl oyees of the firms furniture and clothing store. On arrival at
Lounsbury Conpany's prem ses M. Ferguson refused to effect delivery
of the shipnment as enpl oyee of the Autonotive Division of the Conpany
had set up a picket line at the entrance to both prem ses. For
refusing to effect delivery as instructed by his supervisor his
record was assessed 20 denerit nmarks.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) J. A PELLETIER (SGD.) K L. CRUWP
NATI ONAL VI CE- PRESI DENT ASS| STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. O MGath System Labour Rel ations Oficer, C.NR,
Mont r eal

D. J. Matthews Labour Rel ations Assistant, C N R, Mncton

J. O Decelles Superi ntendent Express, C.N. R, Canpbellton

G F. Hachey Term nal Traffic Manager, C. N R, Bathurst

J. K Culkin Manager Admm. Services, Linguistic Serv., C N.
Mont r eal

And on behal f of the Brotherhood:

L. K. Abbott Regi onal Vice President, CBRT&GW Moncton
J. A Pelletier Nati onal Vice President, CBRT&GW Montr eal
W Vance Representati ve, CBRT&GW Moncton



AWARD OF THE ARBI TRATOR

There is no doubt that the grievor did in fact refuse to carry out
the clear and |awful instructions of his enployer. The only

ci rcunstances which would relieve himof the obligation of carrying
out such an order would be that to do so would subject himto an
unreasonabl e risk of harm Mich was nmade by the parties as to the
necessity or |lack of necessity for the Conpany's requiring a delivery
to be made at the prem ses of an enpl oyer, sone of whose enpl oyees
were on strike. Whether the Conpany was obliged to performthis
service or not, there can be no doubt that it was entitled to require
its enployees to nake pick-ups and deliveries at its custoners'

prem ses, and it was entitled to expect its enployees to carry out
such directions.

The parties al so addressed thenselves to the matter of certain
policies which had been di scussed between themrelating to procedures
for avoiding difficulties in the volatile situations which can arise
in cases such as this. Such policies, however, are not part of the
col l ective agreenent, and adherence or non-adherence to themis not
deternminative of the issue. Perhaps the situation would be different
if it could be said, in a particular case, that the Conpany

del i berately created a situation for the purpose of enbarrassing an
enpl oyee, but it cannot be said, on the material before me, that such
was the case here. |In any event, it is clear that the Conpany was
properly attenpting to carry on its business, and that the grievor
refused to carry out his instruction, given in the course of that

busi ness.

The grievor gave the following as his reasons for refusal to carry
out his instructions.

"Because it is against nmy principles to cross the picket line and
further nmore | ama Union Menmber and | am associated with al
these fell ow workers and | have to |live with these peopl e not
only at work or performng ny duties also my social life will be
cut out for a long while if | don't do as other nmenbers of Union
do, that is respect the picket line, and | also think that this
woul d involve ny famly, because ny wife and | usually go in
parties at night and different clubs as the Canadi an Legi on, and
I don't think me and the wife would enjoy ourselves sitting in
the corner by ourselves on account of not being able (to be) a
good Union nenber. | amalso fearful of other reprisals such as
bodily harm property damage and threats of violence if | cross
the picket line which I really think would happen.”

When asked whet her he had been threatened in any way at any time, in
connection with the crossing or possible crossing of the picket line,
he repli ed:

"No, except that | received a few phone calls inquiring as to if |
was going to cross the picket line, and if | did, | would be a
"SCAB", and they also said "It's too bad that you had to be the
Goat, since there are so many people in the City of Bathurst that
knows you."



In ny view, the grievance of M. Oson in Case No. 216 is very
simlar. |In that case, it was said.

"Certainly where an enpl oyee does have a reasonable fear for his
own safety he may be justified in refusing to carry out certain

i nstructions, and this principle would no doubt extend to include
cases of reasonable fear for the safety of others. |In the

i nstant case, however, there is nothing to support the fears
expressed by the grievor other than his own surm se that
sonmet hi ng m ght happen as the result of some unspecified but
surely unl awful conduct on the part of some unknown person. This
"danger", if it can be called such, is not a hazard for which the
conpany, attenpting to carry on its business in the usual way,
can be expected to bear the responsibility. On the evidence,
this is sinply not a case in which refusal to carry out proper

i nstructions can reasonably be justified. Accordingly, the
conpany was justified in inposing discipline, and in ny view the
penalty inposed fell within the range of reasonable disciplinary
responses to the situation.”

The sane must be said in the instant case. The fear of violence to
himself or his fanmily seens quite clearly not to have been the nopst
conpel ling reason for his refusal to do his job. That fear in itself
was not sufficiently grounded to justify such refusal. As in Case
No. 216, it was a natter of surm se that sonething m ght happen as
the result of sone unspecified but surely unlawful conduct on the
part of sone unknown person

In the circunmstances, the Conpany was justified in inposing
di scipline on the grievor, and the grievance nust accordingly be
di smi ssed.

J. F. W WEATHERI LL
ARBI TRATOR



