CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 257
Heard at Montreal, Tuesday, January 12th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL
WORKERS

Dl SPUTE:

Claimthat the Company violated Articles 21.7 and 29 of Agreenment 5.1
when it advertised a position of Mdtorman at Canpbellton, N B

JO NT STATEMENT OF | SSUE:

A position of Motorman at Canpbellton, N. B. was advertised on March
17, 1970 with the requirement that the successful applicant nust be
able to deal with custonmers in the French and English | anguages. The
Br ot her hood cl ai ns that because of this requirement Articles 21.7 and
29 were violated and that senior unilingual enployees were

di scrim nated agai nst. The Brotherhood requests that the position be
readverti sed wi thout the |anguage requirenent. The Conpany has

deni ed this request.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) K. L. CRUWP
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. O MGath System Labour Rel ations Oficer, CNR,
Mont r ea

D. J. Matthews Labour Rel ations Assistant, C N R, Mncton

J. O Decelles Superi nt endent Express, C.N.R, Canpbellton

G F. Hachey Term nal Traffic Manager, C.N. R, Bathurst

J. K Culkin Manager Admm. Services, Linguistlc Serv., CNR
Mont r ea

And on behal f of the Brotherhood:

L. K. Abbott Regi onal Vice President, CBRT&GW Mbncton
J. A Pelletier Nati onal Vice President, CBRT&GW Montr eal
W Vance Representative, CBRT&GW Moncton



AWARD OF THE ARBI TRATOR

I have no doubt, fromthe material before ne, that the conpany
reasonably considered that the notorman at Canpbel lton should be able
to deal with custoners in French and English. That is, there was a
valid business justification for requiring the successful applicant
for the job to have that ability. The decision was a proper response
to the needs of the conmunity, and to particular requests which had
been made. The question to be deternined is whether the conpany was
entitled unilaterally to inpose this as a requirenent for the job

It is the conpany's responsibility, under article 12 of the
col l ective agreenent, to bulletin vacancies to the appropriate
seniority group. Article 12.3 requires that all bulletins show
"classilication and | ocation of the position, general description of
duties, necessary qualifications (where applicable), rate of pay",
hours and rest days and the like. The vacancy is to be awarded to
the senior applicant who has the qualifications required to perform
the work. Managenent is to be the judge of qualifications, subject
to a right of appeal: article 12.12. |In this case, no question
arises as to the exercise of judgnment: it is not a question whether
a particular applicant neets the qualifications, but rather a
qguestion of whether a particular qualification my be inposed at all

In setting out the qualifications for a particular job, the conpany
may quite properly have regard to the details of the individual Job
Thus, on the bulletin in question, there were a nunber of amendnents
made to fit the qualifications required to the particul ar work
avai |l able. The requirement of nmeeting standards for trailer truck
operation for exanple, was changed to one of neeting standards for
straight truck operation with two speed axle. That is, the
classification of Motornman is a classification capable of containing
a nunber of particular jobs. New or nodified equipnent could be

i ntroduced, and the qualifications for a job could properly be
amended to reflect that.

The union contends that the requirenent, as a qualification for the
Job of Motorman, of an ability to deal with custoners in French and
English, was not one the conpany could properly inpose unilaterally.
The union relies on article 21.7 and article 29 of the collective
agreenent. Article 29 sets out a procedure for establishing wage
rates for new jobs. That procedure was not followed, as the conpany
did not consider that a new job had been established. Article 21.7
is as follows:

21.7 No change shall be made in agreed classifications or basic
rates of pay for individual positions unless warranted by
changed conditions resulting in changes in the character
of the duties or responsibilities. Wen changes in
classifications and/or basic rates of pay are proposed, or
when it is considered that a position is inproperly
classified or rated, the work of the positions affected
will be reviewed and conpared with the duties and
responsi bilities of conparable positions by the proper
of ficer of the Conpany and the Regi onal Vice-President of
the Brotherhood, with the object of reaching agreenent on



revised classifications and/or rates to maintain
uniformty for positions on which the duties and
responsibilities are relatively the sane.

As is said above, the conpany may anend the statenent of
qualifications for a bulletined job to reflect the needs of the
particular job available. There are, however, certain qualifications
to this general proposition which nust be made clear. The conpany
contended that since the collective agree- nent did not define
"qualified', it was therefore open to the conpany to set

qual ifications w thout hindrance. This does not follow at all

There is no need for the collective agreement to provide a definition

for a termsuch as "qualified" or "qualifications”". These terns have
their own plain neaning, and in the absence of sonme specie
definition, that is the neaning which nust be attributed to them |In

this case, the conpany has said that ability to deal with customers
in French and English is one of the "qualifications" for the Job of
Mot orman - at least for the particular Mtornan's job that was
posted. The question really is whether in inposing this requirenent,
the conpany has effectively changed the agreed classification. If it
has, then it has violated article 21.7.

While it is up to the conpany to specify the particul ar
qualifications for the particular Job - as for exanple, the ability
to handl e the particular type of vehicle involved it surely needs no
argui ng that the conmpany coul d specify qualifications which go beyond
the requirenments of any Motorman's Job. For exanple, could the
conpany properly inpose as a qualification for sone Mtorman's job
that the applicant be a |licensed nechanic? Suppose, as a service to
its custoners, the conpany decided to nake avail able to them notornmen
who were prepared to assist themin the design and decoration of
their packages and containers, could it then require such skills as a
"qualification" for a Mtorman's job? The exanples thensel ves need
not be seriously considered, but they surely serve to point out that
in sonme cases the inposition of new "qualifications" my go beyond
the range of what nay properly be required of an applicant for a Job
in an agreed classification.

Did the inposition of an ability to deal with custoners in French and
English as a qualification for the Motorman's Job in question go
beyond the range of what m ght properly be required of an applicant
for a Job in that classification? It is ny viewthat it did. It
woul d no doubt be assuned, and properly so, that any Mtornman woul d
be able to deal with custoners in one or other of the Canadi an

| anguages. | n sone parts of the country, there could be no question
as to which | anguage was expected, and it could indeed be quite

i nappropriate to specify the other as the | anguage to be used on the
job. Subject to this, however, it would seemto ne to be quite
proper for the conpany to specify, if it wi shed, the |anguage to be
used, if it was felt necessary to do so. The requirenent of an
ability to deal with custoners in either French or English is one
thing; it is quite another thing to require of Mdtornen that they be
- to the extent required by the Job - bilingual. The ability to
carry out business dealings in a second | anguage is a substantia
one, involving skills, aptitudes and | earning quite obviously

di stinct fromthose otherwi se required of a Motorman. To require of
a Motorman that he be able to deal with custoners in both French and



English is, in ny view, to inpose a substantial additiona
qualification, and one which may well be said to amobunt to a change
in the classification itself - or at least to take the particular job
out of the agreed classification.

A sonmewhat simlar case was decided differently by a board of
arbitration of which M. J.A Hanrahan was chairman, in the C.NR
and Commerci al Tel egraphers' case In that case the stipulation that
applicants for the Job of Manager - Repeater Attendant at Ednunston
be bilingual was objected to. Mich of the award was directed to the
guesti on whether the requirenent of bilingualismwas a reasonabl e one
in the circunstances. It was the view of the majority that such a
requi rement was reasonable and I would, with respect, agree with that
conclusion on the facts set out in the award. The npjority of the
board went on to hold that since the word "qualified" (used in a
simlar context in that agreenent to that in the agreenent in this
case) was not defined, that |eft the conpany free to give that word
its ordinary neaning, that is, "conpetent to fill the necessary

requi renents".

| quite agree that that is an apt way of expressing the ordinary
meani ng of "qualified". That is, | would add, not a neani ng which
the conpany was "free to give", but is sinply the neaning of the term
as it is used in the agreenent, and it is binding on both parties. |
nmust add, however, with the greatest of respect for the experienced
tribunal which heard that case, that it appears to have confused the
question of definition of "qualified" - properly said to be
"conpetent to neet the necessary requirements” - with the question of
the setting of those requirements, and the question whether such

requi renents mght not constitute changes in the Job

It may i ndeed be a "necessary requirenment” that the incunbent of a

j ob have sone skill not formerly required. It is for the conpany to
deternm ne what requirenents are necessary. |t may be, however, that
when all its requirements are fornul ated, the tasks expected to be

performed by the applicants go beyond what m ght properly be expected
for the particular Job classification listed in the bulletin. To use
t he sonmewhat extrene exanpl es suggested earlier, it is conceivable
that in sone circunstances it would be a "necessary requirement” of

t he enpl oyee picking up and delivering goods with a truck, that he be
a licensed nechanic, capable of carrying out all nechanical repairs
to the truck. Even if it were held that the addition of this

requi renent were justified, it would also, | suggest, be the case
that this constituted a change in the classification itself.

O course, as was said in the Union Gas case, 12 L.A. C. 58, relied on
in the Commercial Tel egraphers' case, it is within the rights of
management to change job qualifica- tions to neet changing
conditions. But the question may ari se whether any particul ar change
of qualifications is within the scope of the existing classification
or constitutes a change in the classification itself, a requirenent
of sone skill or attribute which could not reasonably be held to be
(explicitly or inplicitly) within the scope of the job. If the
conpany's position in this case were correct, then it could, in sone
pol ygl ot urban conmunity, make it a "qualification" for the Job of

Mot orman that the applicant be able to deal with custonmers in
Italian, Portuguese, G eek, German, or any other |anguage, to say



not hi ng of the official |anguages of Canada. This may be thought
absurd: indeed, in ny view, it is, but it is the necessary
consequence of the position urged on behalf of the conpany.

In nmy view, it would be quite proper, as | have said, for the conpany
to set out as a qualification for any job as Motorman that the
applicant be able to deal with custonmers in either of the officia

| anguages of Canada, as circunstances mght require. The

requi renents that a man shoul d have conpetence for this Job in two

| anguagee, however, is one that goes beyond the bounds of the
classification. It is really the proposal of a change or revision in
the classification. Such changes are to be the subject of agreenent
between the parties, as articles 21.7 and 29 nake cl ear

For the foregoing reasons, the grievance nust be allowed. The Job in
qgquestion should be rebulletined, without the requirenent that
applicants be able to deal with custonmers in two | anguages. |f such
ability is required, however, that is a matter to be negoti ated
pursuant to the agreenent.

J. F. W WEATHERI LL
ARBI TRATOR



