CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 258
Heard at Montreal, Tuesday, January 12th, 1971
Concer ni ng
CANADI AN PACI FI C EXPRESS COMPANY ( CP EXPRESS)
and

BROTHERHOOD COF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Claimof enployee W Belgue for the position of Clerk, Gade 11, as
posted on Bulletin No. 21 at Obico Term nal, Toronto, on February
24, 1970, and for which he applied. On March 5, 1970, Award Bulletin
No. 21 was posted, awarding the position to M Currie, another
applicant, who is junior in service to Bel gue.

JO NT STATEMENT OF | SSUE:

The Brotherhood contends that the position should have been awarded
to Belgue in accordance with Article 7.1 (a) of the Agreenent.

Article 7.1 (a) reads as follows:

"The pronotion and assi gnnent of enployees will be governed by
seniority and ability, senior qualified applicant to be given
preference. The Oficer of the Conpany in charge shall be the
judge, subject to appeal, which nust be nade in witing within 14
cal endar days of the appointnent".

The Conpany contends that Article 7.1 (a) of the Agreenent was not
violated for it was judged by the O ficer of the Company in charge

t hat Bel gue did not have sufficient ability to fill the position.
FOR THE EMPLOYEES: FOR THE COMPANY:

(SGD.) L. M PETERSON (SGD.) J. T. HARFORD
GENERAL CHAI RMVAN DI RECTOR PERSONNEL

There appeared on behal f of the Conpany:

F. E. Adlam I ndustrial Relations Representative, CP
Express-Toronto

And on behal f of the Brotherhood:

M Pet erson General Chairman, B.R A.C., Toronto
P.

L.
V. G ey Grand Lodge Organizer, B.R A.C., Toronto



R. Wel ch General Chairman, B.R A C., Vancouver
F. Mazur Vice Ceneral Chalrman, B.R A C., Thunder Bay,
Ont .

AWARD OF THE ARBI TRATOR

There is no question of seniority in this case, the only question
which arises is whether the grievor was a "qualified applicant". |If
he was qualified, then he was entitled to the assignnent. On
receiving the assignnment, he would then be entitled to a reasonable
probati onary period of up to 30 cal endar days in which to denonstrate
his ability to performthe work: Article 7.1 (b). The question in

i ssue here is whether the grievor was "qualified", so as to be
entitled to the probationary period in which to denonstrate his
ability.

The question of qualification is one to be determ ned by the O ficer
of the Conpany in charge, as article 7.1 (a) nakes clear. The

col l ective agreenment provisions which governed Cases 123 and 124 are
of simlar effect. In Case No. 123, | said that | could not, except
on the clearest evidence, substitute nmy opinion of the grievor's
ability for that of the person i mediately concerned. That person's
judgment is, however, subject to appeal. |If it appears that it has
been exercised unfairly, or according to a wong principle, then it
may be set aside. The question, to repeat, is sinply whether the
grievor was "qualified" for the Job; the collective agreenent does
not contenplate a conpetition between applicants, and it woul d not
matter if some other applicant were better qualified than the
grievor.

The Job in question was that of Clerk Grade 11, Accounting
Department, Obico Terminal. There is nothing in the material before
nme as to the particular requirements of the job. The material does
reveal , however that the grievor had worked as Clerk Grade 11 for
many years. In nmy view, this would establish his qualifications, at

| east prim facie, and place the onus on the Conpany to show that in
spite of his working in the classification for years, the grievor was
not qualified for it.

The grievor was enployed as a Clerk in the Toronto Regi on Accounti ng
Section from Novenber 1965 to Novenber 1969. There is no record of
any discipline or of any criticismrelated to the grievor's work
during that period. It is said that because of the accounting system
then in use it was difficult to evaluate individual performance: it

i s inpossible, of course, to conclude fromthis that the grievor was

i nconpetent, or indeed to draw any conclusion at all, except that the
grievor was in the classification at the tine.

Hi s position was abolished in Novenber 1969, and after that the
grievor worked in a nunber of positions, in npbst cases
unsuccessfully. He first worked in the Payroll Departnment, but asked
to be renoved fromthat job after a short time. He then worked in
the Over Wthout Marks Departnent, but was rejected after five days
by the Supervisor, who considered that he did not have the ability to
cope with the job. This decision was not questioned He then worked
in the Customer Service Departnent, and again was rejected after
approxi mately one week on the ground that he was not conpleting



sufficient work. Again, there is no challenge as to this. Finally,
the grievor was assigned to physical handling duties in the
war ehouse.

There is no issue in this case as to the grievor's rejection on the
jobs just referred to. There is nothing in the material before ne,
however, which would relate his failure on these jobs to the

requi renents for the posted job in issue here. Fromthe fact of his
having held the classification for years, it can be presuned that the
grievor was qualified for it: nothing in the material presented
contradicts this, or relates to the question of his |ack of
qualification for the job in question. If it were shown that the
Conpany had assessed the grievor in the light of the requirenents of
the job, then the Conpany's decision - unless discrimnatory or based
on a wong principle - would stand. But the material before ne
sinmply shows that the grievor had failed in certain other jobs.

There is nothing to connect these failures with the job in question.

The only concl usi on which can be reached on the material presented to
me is that the grievor was apparently qualified for the job in
question. Being the senior applicant, he was therefore entitled to
the assignment, and to a period of up to thirty days in which to

denonstrate his ability to performit. It is accordingly nmy award
that the grievor be assigned to the job, and his performance
eval uated over the appropriate probationary period. 1t need only be

added that | do not, of course, nmake any determ nation as to the
grievor's actual ability to do the job, and the question of his
qualifications for it has been deternined only on the basis of the
mat eri al put before ne.

J. F. W WEATHERI LL
ARBTTRATOR



