CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 265
Heard at Mbntreal, 1971

Tuesday, February 9th,

Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains that the Conpany violated Article 9, Section
(d) of Agreenent 5.15 when it granted M. E. A O Hara an extended
| eave of absence.

JO NT STATEMENT OF | SSUE:

provi des for | eave of absence for three
The Conpany granted M. O Hara | eave
1969 to May 5, 1970. The Brotherhood

The col |l ective agreenent
nont hs, which may be extended.
of absence from Septenber 17,

contends that as O Hara did not file separate applications for each
t hree-nonth period he has forfeited his seniority; therefore upon his
return to service he should not have been allowed to displace. The

Brotherhood is claimng the difference in salary on behalf of the
enpl oyee displaced by M. O Hara. The Conpany declined the claim
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AWARD OF THE ARBI TRATOR

Il ective agreenent provides as foll ows:



"(d) Enployees, at the discretion of the Railway, shall be
granted | eave of absence not to exceed three (3) nonths,
perm ssion to be obtained in witing, and unl ess enpl oyees
so furloughed report for duty on or before the expiration of
such furlough, they shall forfeit their seniority list, if
they return to work thereafter, such enployees shall rank as
new enpl oyees, provided, however, such furlough nmay be
extended by application in witing to the proper officer in
anple time to receive perm ssion or return to duty at the
expiry of |eave, or absolute proof is furnished as to bona
fide sickness preventing such return.

Leave of absence under this rule shall not be granted for

t he purpose of engaging in work outside the Railway service,
except in cases involving sickness or other exceptiona

ci rcunst ances or when nade the subject of nmutual agreenent
between the proper officer of the Railway and the Genera
Chai rman. "

Thi s provision contenplates that the conpany may grant |eaves of
absence, and extensions thereof, to its enployees. Wile |eaves of
absence in the first instance are not to exceed three nonths, there
is no expressed limt on the anpbunt of tinme through which a | eave may
be extended. Where an enpl oyee does not report for work at the

concl usion of a | eave of absence, then, as the provision sets out,
his seniority is forfeited.

There is no linmtation as to the period within which a request for an
extension of a |eave of absence nust be nmade, save only that it nust
be made "in anple tinme to receive permssion". 1In this case, an
extended | eave of absence was requested at the outset, for the
purpose of attending university. This request was granted. Since it
is within the conpany's discretion to grant |eave and to extend it,
and since the extension was sought prior to the expiry of the | eave,
there has been no violation of the provisions of the agreenent. The
agreenent does not require that separate applications be made, nor

t hat extensions of |eave nust be linited to three-nonth periods. It
woul d be inproper to read such restrictions into the agreement,
particularly where their effect upon the enpl oyee concerned woul d be
so drastic. It is recognized, of course, that retention of seniority
rights by an enpl oyee on | eave of absence nmight be regarded with

di sfavour by others who continue at work. \Where existing seniority
rights are to be linmted or restricted, however, the collective
agreenent nust clearly so provide. 1In the instant case the granting
of an extended | eave of absence to M. O Hara came within the terns
of Article 9 (d).

There having been no violation of the agreenment, the grievance nust
be di sni ssed.

J. F. W WEATHERI LL
ARBI TRATOR



