CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 267
Heard at Montreal, Tuesday, March 9th, 1971
Concer ni ng
PACI FI C GREAT EASTERN RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Assessnent of 40 denerit marks against the record of Yard Foreman J.
T. Leask, effective Septenmber 8, 1970, for an act of insubordination
in refusing to follow instructions.

JO NT STATEMENT OF | SSUE:

On Septenber 5th, 1970, Yard Foreman J. T. Leask was Forenman in
charge of the 0800K "Bridge Yard" assignment at the Prince George, B
C., terminal. During his shift he was instructed to nove cars from
the South Yard to the Bridge Yard.

Fol | owi ng a discussion with the Train/Yard Co-ordinator on duty Yard
Foreman Leask refused to nove the cars fromthe South Yard until his
crew was supplied with a caboose.

Foll owi ng a hearing on Septenber 8th, 1970, the record of Yard
Foreman Leask was assessed 40 demerit marks for his act of

i nsubordination in refusing to follow instructions.

The Uni on has requested renoval of the discipline assessed.

The Conpany has decl i ned.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) A. BECKMAN (SGD.) M C. NORRI'S
GENERAL CHAI RVAN REGI ONAL MANAGER

There appeared on behal f of the Conpany:

R. E. Ri chnond Chief Industrial Relations Oficer,
P.G E R y., Vancouver

H. Col l'ins Supervi sor Labour Relations, P.GE. RYy.
Vancouver

And on behal f of the Brotherhood:



A Beckman, General Chairman, U T.U. (T), Lillooet, B.C.

AWARD OF THE ARBI TRATOR

Yard Foreman Leask did indeed refuse to nove certain cars unless
caboose was supplied. He was expressly directed to nove the cars

wi t hout a caboose, and he refused to do so. He did this for a nunber
of reasons, which included his feeling that it was not a safe
practice to operate without a caboose, and his opinion that his crew
was entitled to a caboose under the collective agreenent.

In nmy view, the grievor was not entitled to refuse to performthe
wor k which he was directed to do, on grounds of safety. It nmay be
that it is safer for crews to carry out certain work with a caboose,
and that nay be referred to with regard to the application of the
provi sl ons of the collective agreenent, but the fact is that the
grievor had carried out his assignnent on a number of occasions prior
to the incident without a caboose, although one had been requested.
There was no apprehension of any i mediate risk of harm beyond t hat
normal |y associated with the grievor's work. Only in the face of
such a risk, however, is an enployee justified in refusing to carry
out an ot herw se proper order.

Where the order is inproper, different considerations arise. It has
been held in a great nmany arbitration cases that even where an

enpl oyee is given an inproper order, his proper course is to conply
with the order and then file a grievance if he believes his rights
under the collective agreenent have been infringed. The

uni nterrupted continuation of operations and the nai ntenance of
proper respect for authority have been said to be the reasons behind
such decisions. Thus, in Case No. 120, it was held that a conductor
ought to have taken his train out on tinme, even though the conpany
was itself in breach of its obligation to provide certain supplies.
In that case, it is of interest to note, the grievor, who held up his
train because the caboose was supplied with a nmetal rather than an
eart henware teapot, was assessed ten denerit marks in the instant
case, where the caboose itself was not provided, forty denerit marks
wer e assessed.

In Case No. 120 it was said that the provision of the wong type of
teapot in the caboose hardly constituted such a radical change of
circunstances as to raise a question whether the train should

proceed. In Case No. 1 it was said that in other circunstances, for
exanple if essential supplies were m ssing, the conductcr mght quite
properly have refused to take out the train. 1In this case, it is

contended that the grievor was entitled to be furnished with a
caboose for his assignment. For this, the union relies on Rule 23 of
the Yard Service Rules, which formpart of the collective agreenent
Rule 23 is as follows:

"RULE 23

Yardmen will not be required to operate weigh scal es.

Yardmen will not be required to water |ivestock



Yardmen will not be required to fill water cars, except
in emergency, or in the event there is no man of the
nmechani cal or mai ntenance of way departnment on duty and
avai | abl e who can be used.

Yardmen will be furnished with a caboose in transfer
service, also on other extended runs justifying sane."

It is, of course, only the |ast paragraph of the rule which is
mat eri al here.

While it was argued that this article could not be mi sconstrued | am
unable to agree that its application in the circunstances of this
case is crystal-clear. It provides that in sone cases yardmen wl |
be furnished with a caboose, and the inplication is that they are not
entitled to a caboose in every case. They are entitled to a caboose
if in "transfer service" or if on "every other extended runs
justifying" the provision of a caboose. Whether this inplies that
"transfer service" itself involves "extended runs” or not is a

question which was not raised. It was the conpany's contention that
it did not enploy "transfer"” crews per se, and that the fourth
par agr aph of Rule 23 serves no useful purpose. It is, however, a

part of the collective agreenent, and that has to be determined in
any particular case is whether the facts involved cone within the
scope of its provisions. The fact that yard assignnments are not
bulletined in a specific way does not necessarily resolve the
qguestion of the nature of a particular assignnent for the purpose of
appl yi ng Rule 23.

In fact, cabooses have been provided for at |east sonme yard crews at

the Prince George terminal. Wile it was denied that there was such
thing as a "regular transfer cab", it was acknow edged by the conpany
that yard crews were expected to work "in transfer service". The

caboose which had been used was, it seens, damaged sone weeks before
the incident in question, and the parties seemto be in agreenent
that a cab had not been used "for weeks". Plainly there had been a
caboose provided, and it seens that after it had been damaged the
gri evor had made requests that another be provided. There is no
record of any of these requests being denied on the ground that a
caboose need not be provided; rather, it seens, none was provided
because none was available. |f a caboose is necessary, then of
course it is up to the conpany to nake one avail abl e.

A request for a caboose was made by the grievor on the day in
gquestion. His work included the nmovenent of a transfer from

Nort hwood Pul p. There is nothing in the material before ne to negate
the apparent conclusion that this was transfer service, for which a
caboose ought to be furnished. This conclusion, however, is arrived
at only in the particular circunstances of this case, and does not
constitute any determ nation, binding for future cases, as to the
nature of this work.

On the material before nme, then, it is ny conclusion that the conpany
was obliged, under Rule 23, to furnish a caboose to the grievor in
this particular instance. |Its breach of this obligation is clearly
of a very different nature than the breach of an obligation, say, to



provi de an earthenware rather than a nmetal teapot. The caboose of
course is a very substantial piece of equipnment, the provision of

whi ch nmakes an inportant difference not only to the working

condi tions of the enployees but also to the nethods in which
operations may be conducted. Where the conmpany is in breach of an
obligation to supply equi pnent of this sort, the enployee's conduct
in the face of that breach nmust be judged in a very different |ight
than in some other cases. Even here, of course, it could be that it
woul d be necessary for an enployee to obey an order even if it were

i mproper in this respect. |If sone sudden enmergency had nmede the
provi sion of a caboose inpossible, an enployee m ght be obliged to
carry out his work wi thout one, despite the violation of the rule.
Here, however, the grievor had drawn the default to the conpany's
attention on a nunber of occasions without result. There was no
enmergency on Septenber 5, and since the grievor had given anple
notice of his position, it is ny viewthat his refusal to continue in
the face of a default of this nature could not properly be considered
"insubordinate". It mnmust be stressed, however, that this conclusion
is reached having regard to the particular circunstances of the

i nstant case as they appear fromthe material before ne.

For the foregoing reasons the grievance is allowed. It is ny award
that the forty denerit marks assessed against the grievor be renpved
from his record.

J. F. W WEATHERI LL
ARBI TRATOR



