CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 270
Heard at Montreal, Tuesday, March 9th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal for the renoval of discipline assessed Engi neer J. Rosaire
Denmers for violation of Rules 90A, 263 and 292 of the Uniform Code of
Operating Rules at Ste.Cl aire, Quebec, on February 18, 1970.

JO NT STATEMENT OF | SSUE:

On February 18, 1970, M. J. R Deners was the | oconptive engi neer on
Extra 3652 East operating fromJoffre, Quebec. Followi ng arrival at
Ste. Claire the crew finished their station work and entered the
siding to clear train No. 617. After trair No. 617 passed Ste.
Claire, Extra 3652 East departed and proceeded down the main |ine
agai nst an opposi ng novenent, westward train No. 343. A head-on
collision was avoi ded by enpl oyees other than those on Extra 3652
East .

Foll owi ng an investigation, Engineer J. R Deners was suspended from
service for nine nonths based on a violation of Rules 90A, 263 and
292 of the Uniform Code of Operating Rules. The Conpany declined the
Br ot her hood' s request to renove the discipline.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) D. E. MAVOY (SGD.) K. L. CRUWP
GENERAL CHAI RVAN ASSI STANT VI CE PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. C. Fraleigh System Labour Rel ations Oficer, C.NR
Montrea

C. F. Wlson Labour Rel ations Assistant, CN R, Mntrea

D. H Green Engi neer of Signals, C.N.R, Mntrea

V. H Mann Trai nmaster, C. N. R, Moncton

M S. Drummond Co-ordi nator of Signal Practices & Devel opnent
CNR, M|

And on behal f of the Brotherhood:

D. E. MAvoy General Chairman, B. L. E., Mntrea



AWARD OF THE ARBI TRATOR

The grievor's train, having conpleted its work at Ste. Claire,
cleared the main track at 1134 hours on the day in question, and
entered the siding to clear train No. 617. The crew were to be
ready to leave Ste. Claire foll owing departure of train No. 617.
Train No. 617 arrived at Ste. Claire East at 1150, and passed Ste.
Claire West at 1152 hours. The parties are in agreement as to the
time of arrival of train No. 617, and that is the tinme shown on the
pen graph, which records the occupation of track in the area. The
parties' statenments also indicate that the grievor's train was
waiting at the east end of the siding.

After train 617 had passed, the grievor's train was given a sl ow
clear signal indicating permission to | eave the siding at Ste.

Claire East. This was an eastward signal over the power switch and
out of the siding, and it was given at 1151 hours. |t gave the
grievor's train the right to proceed out of the siding. The grievor,
according to the union's own statement, was finishing his lunch; it

t ook hi m approxi mately three or four mnutes to clear things up; he
sounded whistle 14-B, and then received a hand signal fromthe

head- end brakeman, who was in fact stationed on the caboose steps,
two cars away.

There was an admitted violation of the rules in that the head-end
brakeman was not riding in the engine, but was back in the caboose.
For this reason alone the grievor m ght be considered subject to sone
di sci pline. There was, however, a fireman riding in the engine, and
this violation of the rules mght not in itself be considered
particularly serious, in the circunstances.

It is said by the union that the grievor then (that is, as he was
actual ly beginning to nove out of the siding) checked the indication
di spl ayed on dwarf signal 1964, which would control the nmovenent. It
is said that the signal then showed a slow clear indication. The
grievor's own statenent as to this is significant. He stated, at the
i nvestigation of the matter, as follows:

"A few mnutes after 617 passed our |ocation dwarf signal 1964
di spl ayed a slow clear indication and | wondered if nenbers of

the van crew were finished their lunch. | waited another 5 or
6 mnutes and then feeling that they should be finished
sounded engi ne whistle 14B. In | ooking towards the rear |

recogni zed trai nman Lanont agne (the head-end brakeman) who was
on the caboose steps and gave ne a proceed hand signal. |
turned around in ny seat since the engine was operating with
short hood | eadi ng, checked the indication displayed on dwarf
signal 1964 and it was a slow clear indication."

According to this account, the grievor actually began to nove his
train out of the siding, past signal 1964, some tine between 1155 and
1200 hours. The signal indlcated slow clear from 1151 on, and there
was a delay of several mnutes after that while the grievor cleared
up and made sure the crew nenbers were ready to nove. This delay was
initself admttedly a violation of Rule 263. For this the grievor,



as well it seems as nenbers of the train crew, particularly the
conductor, would be subject to discipline. Again, it is not nearly
as inportant a matter as the third violation with which the grievor
is charged, nanely violation of Rule 292, failure to obey a stop

si gnal

There havi ng been no nmovenent of train No. 738 for several ninutes
following the slow clear signal given at 1151, the dispatcher, who
needed track for train No. 343 westbound, cancelled the slow clear
si gnal which had been shown at dwarf signal 1964. The dispatcher's
action, cancelling the slow clear signal at dwarf signal 1964, was
taken at 1157 hours. There is, automatically and beyond the

di spatcher's control, a four-minute tine interval fromthe tinme of
his action in cancelling the signal to the time the signal actually
changes to a stop indication. Thus, the signal indicated on dwarf
signal 1964 changed froma slow clear to a stop indication at 1201
hours. That is what the pen graph shows, and | have no doubt that
that accurately records the fact. At 1202 hours, a signal at
Abenaki s, eleven mles east of Ste. Claire indicated clear. This
was a westward signal over the power switch at Abenakis and at 1205
hours train No. 343 passed this signal, properly proceeding

west -ward al ong the same track over which the grievor's train had, at
| east between 1151 and 1201, appeared to be cleared to proceed
eastward. It was only through pronpt action on the part of others
that a collision was avoi ded.

The issue in this case is that-the responsibility of the grievor for
these events. Whether or not the actions of the dispatcher, or the
[imtations of the systemwere bl aneworthy, or contributing causes to
t he near-disaster are not matters which need be determ ned for the
purposes of this case, and are certainly not matters over which the
arbitrator has any general jurisdiction. As has been nentioned, the
fact that the head-end brakeman was not properly positioned reveals a
violation of the rules (Rule 90A) although not a serious one, because
of the presence in the cab of a fireman. The undue delay in noving
the train was, again, a violation, and no doubt a contributor cause
of the situation which devel oped, but was not in itself of as serious
a nature as the nost serious offence alleged. That is: did the
grievor in fact proceed through a stop signal in violation of Rule
292. If he did so, it would be ny view that the discipline inposed
nust be upheld. |If he did not, then the discipline inposed in
respect of that violation nust be set aside.

The grievor's own statenment as to his action is as follows,
continuing fromhis answer as set out above.

"I began to pull out slowy and al nost at once signal 1964

di sappeared fromny view | then asked fireman-hel per as we
were proceeding out of the siding if dwarf signal 1964 was
still showing a green indication and he answered in the

affirmati ve. "

As the grievor's train approached signal 1964, the signal would be
obscured fromthe engi neman's view, since the engine was operating
with the "short end" leading. This state of affairs was not the

grievor's fault. He would, adnmittedly, be justified in relying on
t he advice of the fireman-helper as to the indication shown by the



signal, although it is not suggested that the fireman-hel per gave an
incorrect report. The decisive question is: what time did the
grievor's train pull out of the siding, past dwarf signal 19647

The pen graph indicates that the grievor's train in fact passed
signal 1964 between 1205 and 1206 hours. At that tine the signa

i ndicated stop, and it had so indicated for at |east four mnutes,
the sl ow cl ear signal having been cancelled at | east eight mnutes
previously. There is no challenge to the accuracy of the pen graph,
and the tinmes which it has recorded are in other material respects in
agreenent with those relied on by the union. In ny viewit nust be
accepted as a fact that it was at 1205 hours that the grievor's train
passed the switch, entering the territory occupied by train No. 343,
and against a stop indication. The grievor had, by his own statenent
st opped between one and one-half and two car | engths fromthe signal
Even if he lost sight of the signal alnbst at once, it surely could
not have taken four mnutes for the engine to cover the distance to
the signal. Thus, even if it be assuned (and there is no reason to
do so) that the fireman-hel per gave incorrect advice as to the

i ndi cati on shown by the signal, the grievor hinmself surely would have
seen a stop signal had he | ooked before noving.

The grievor's own statenent - apart fromhis denial of proceed

agai nst a stop indication - supports this conclusion. It is common
ground that train No. 617 arrived at 1150 hours, as the pen graph
records. The grievor stated that one or two mnutes after the
passing of train No. 617, signal 1964 displayed a stop indication
After a further period of two or three mnutes, it displayed a slow
clear indication. These figures were said to be approximte, and it
may be noted that the signal indicated clear at 1151. This suggests
that the grievor did not see the change of signal, but did observe
that it was clear some tine after 1151. He then waited another five
or six mnutes before sounding the engine whistle and receiving a
signal fromthe head-end brakeman on the caboose. Thus, on his own
account, he could not have begun to nove at |east until the clear
signal had been cancell ed, which was at 1157. It woul d appear from
his account that it was later than this that he began to nove. And
yet the hard fact is that he crossed the switch at 1205. G ven that
he was only one and one-half to two car lengths fromit, the
conclusion is irresistible that he began to nove after 1201, that is,
after the signal indicated stop. | amtherefore forced to the
conclusion that the grievor was in violation of Rule 292. The
seriousness of such a violation is not in doubt.

For the foregoing reasons, the grievance nust be disn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



