CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 281
Heard at Montreal, Tuesday, May 11th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Claimthat the Conmpany violated Article 21.7 of Agreenent 5.1 when it
advertised a vacancy in an existing position of Stenographer at
Montreal with the requirenment that the successful applicant would be
required to take shorthand in both English and French.

JO NT STATEMENT OF | SSUE:

A position of Stenographer was advertised on July 27, 1970 with the
requi renent that the successful applicant would be required to take
shorthand in both French and English. The Brotherhood cl ains that
Article 21. of the Agreenment was violated and requested that the
position be readvertised without this requirement.

The Conpany deni ed the Brotherhood's claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) K. L. CRUWP

ASST. VI CE- PRESI DENT -
LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. O MGath System Labour Rel ations Oficer, CNR,
Mont r eal

G A Carra Regi onal Labour Relations Oficer, C.N R,
Mont r eal

And on behal f of the Brotherhood.

P. E. Jutras Regi onal Vice President, C.B.R T.&G W, Montreal
J. A Levia Representative, C.B.R T.&G W Montr eal
R. Stratton Local Chairman, Lo. 295, C.B.R T.&G W, Montreal

AWARD OF THE ARBI TRATOR



The position of Stenographer was established in 1961 when the
conmpany's structure was reorgani zed. Subject to the determ nation to
be made in this case, there have been no changes in the nature of the
duties and responsibilities of the position. Until 1967, it seens
the position was known as Cl erk-Stenographer, but it has no clerica
duties as such, and since 1967 it has been known as Stenographer, and
is so styled in the Standardi zation of Classifications agreed to in
that year. By agreenent, positions were placed at agreed-upon wage

| evel s based upon a determination of "significant differences in the
Job Classification Plan there is one systemw de cl assification of

St enographer. There is no detailed job description, but the genera
duties of the classification are well known. There is no reference
in the Classification to any |anguage qualifications. It seens that
both before and after the wage rate for the classification was agreed
upon, the enployer, where it has been appropriate to do so, has
bul | eti ned vacancies for the position specifying ability to take
shorthand in both English and French as a qualification.

In the instant case, the union takes the position that the
requi renment of an ability to take shorthand in nore than one | anguage

constitues a change in the classification. In nmy view, this would,
as a general matter, be correct. 1In Case No. 257 it was held that
the requirenment of bilingualismin the position of Mdtornmn was one
that went beyond the bounds of that classification. It was said that

the ability to carry out business dealings in two | anguages is a
substantial one, involving distinct skills, aptitudes and | earning.
To require of a Motorman that he be able to deal with custoners in
both French and English was, it was said, to inpose a substantia
additional qualification, one which mght well be said to anount to a
change in the classification itself, or at least to take the
particul ar job out of the agreed classification.

In the instant case, for the sane reasons, it is ny view that the
requi renent of bilingualismis a substantial additional qualification
to those normally required of the job of Stenographer. It was said
by the conpany that the parties had agreed, in determ ning wages,

that the requirenent of speaking both | anguages, where it existed was
not a "significant difference". On the plain neaning of the words,

it would be ny viewthat it was, but in an event, there is not
sufficient proof of any specific agreenent to that effect. On
general considerations, therefore, it would be ny view that the
union's position is well taken

There are, however, two arguments advanced by the conpany which nust
be considered. The first is that since the position of Stenographer
has in many cases since at |east 1967, been advertised as having a
bilingual qualification, and that it is nowtoo late for the union to
object. | amunable to accept this argunent. |If in fact the conpany
is requiring enployees to performwork outside of their
classification, enployees may grieve, even though it would be too
late to recover in respect of past circunstances. Such a grievance
is of a continuing nature, and in such a case the remarks of

Prof essor Laskin, as he then was, in the Canadi an General Electric
case, 3 L.A C. 980, 982, apply.

The second argument is that in fact the parties accepted bilingualism
as a proper qualification for the job of Stenographer when the rates



were negotiated. No express agreenment to this effect has been
established. It seens clear, however, that at the tinme when the rate
for the classification was struck, it was known to both parties that
in many cases Stenographers were in fact required to be bilingual
Bilingualismwas - and the fact is not in dispute - a well-known
aspect of the job as it existed at the tine. The requirenent of
bilingualismis not a change fromthe requirenents expected when the
wage agreenent was nmade. |In ny view, having bargained in respect of
the job as it then existed, the union cannot now be heard to say that
it has been changed. Although, as | have indicated, it appears to ne
that bilingual ability is a significant difference, and that the
requi rement of stenographic ability in two | anguages goes beyond the
apparent scope of the classification it is unfair for the union to
raise this matter now, when the parties bargain for the job as it
stood. That is, it is estopped fromnaking such a claim the conpany
having relied on the state of events which exi sted when the wages
were agreed. There WAs no such estoppel in case No. 257.

On this last ground, therefore, the grievance nust be disnissed.

J. F. W WEATHERI LL
ARBI TRATOR



