CANADI AN RAI LWAY OFFICE OF ARBI TRATI ON
CASE NO. 293
Heard at Montreal, Tuesday, June 8th, 1971
Concer ni ng
CANADI AN PACI FI C EXPRESS COMPANY (CP EXPRESS)
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT

HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:

Cl aimof enployee J. Fawson, Toronto, that he should have been
awar ded the position of Clerk I1-2 in the Accounts Departnment, Cbico
Term nal, posted on Bulletin No. 103 dated Septenber 2, 1970.

JO NT STATEMENT OF | SSUE:

The Brotherhood contends that enpl oyee Fawson was Wongfully denied
the position because of his refusal to undergo a test to enable the
Conpany to nmake an initial determination of his qualifications.

Article 7.1 (a) reads as follows.

"The pronotion and assignnent of enployees will be governed by
seniority and ability, senior qualified applicant to be given
preference. The officer of the Conpany in charge shall be the
Judge, subject to appeal, which nust be made in witing within
14 cal endar days of the appointnent."”

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) L. M PETERSON (SGD.) J. D. HARFORD
GENERAL CHAI RVAN DI RECTOR, PERSONNEL

There appeared on behal f of the Conpany:

F. E. Adlam I ndustrial Relations Representative, CP Express,
Toronto

J. T. Harford Di rector Personnel, CP Express, Toronto

J. G MacMIlan - Supervisor Personnel, CP Express, Toronto

R J. Daniels Regi onal Manager, CP Express, Toronto

H R Pierce Term nal Operations Manager, CP Express, Toronto

And on behal f of the Brotherhood:

L. M Peterson General Chairman! B. R A C. Toronto
G Moor e Vice General Chalrman, B. R A C., Toronto
F. C. Sowery Vice Ceneral Chairman, B. R A C, Mntrea



M Pel oqui n Adm. Asst. to Int'l Vice Pres., B..R A C.
Mont rea
J. F. Danhower Local Chairman, Lo.2302, B. R A C., Toronto

AWARD OF THE ARBI TRATOR

AWARD OF THE ARBI TRATOR

The Job in question, known apparently as that of "cheque processor"
seens to have been established as a new job, involving tasks which
were fornerly included in other jobs. The grievor, an enpl oyee of
some 18 years' seniority, has perfornmed a nunber of clerical jobs

i nvolving tasks closely related to the tasks of the job in question
and has in fact operated addi ng nmachines, which is, it seenms, the
central task of the Job in question. It seems that in such jobs,
however, the grievor operated an adding machine only incidentally to
the basic duties involved.

The conpany rejected the grievor because he woul d not undergo a test
of "basic qualifications". The grievor's entitlenent, of which the
conpany's officer is to be the judge (subject to appeal), depends on
his having the seniority and qualifications for the Job. There is no
guestion here of seniority, and it may be said, as it was in Case

No. 258, that the grievor's experience would indicate his apparent
qualifications for the Job

Article 7.1 (b) of the collective agreenent is as follows: -

"An enpl oyee who is assigned to a position by
bulletin, will receive a full explanation of
the duties and reasonabl e assi stance and nust
denonstrate the ability to performthe work
within a reasonabl e probationary period of up
to 30 cal endar days, the length of tinme to be
dependent upon the character of the work.
Failing to denonstrate the ability to do the
work within the probationary period all owed,
enpl oyee shall be returned to former position
wi t hout | oss of seniority."”

In Appendi x "A" to the collective agreenent it is stated that the
intent of the qualification provisions is that the senior enployee
shal I, whenever there is a reasonable |ikelihood that he will qualify
for a position, be given a trial period of sufficient duration, not
to exceed thirty days, to properly assess his capability to perform

the duties. |In the first instance, it is for the officer of the
conpany in charge to nmake the assessnent whether or not there is a
reasonabl e |ikelihood that an applicant will qualify for a particular

Job. The determ nation whether or not he actually can do the job
satisfactorily is nade after the trial period. The issue is not,
therefore, whether the grievor actually could performthe work
satisfactorily, but whether he appeared to have sufficient ability to



be entitled to a trial period.

The col |l ective agreement does not expressly provide for the

i nposition of tests by the conpany, but it seens clear to ne that the
conpany could quite properly require enployees to undergo tests in
order to enable it to nake the determnation it is required to nake
under Article 7. The reliability of the test results could well be
subj ect to question (see, for exanple, the Polyner Case 19

L. A . C. 386), but no such issue arises here. Here, essentially, it is
the grievor's position, it seens, that it was enbarrassing for himto
have to undergo a test of "basic skill" with respect to work he had
al ready performed. His attitude may have been understandable, but it
was neverthel ess wong, and he shoul d have gone t hrough whatever
procedures the conpany required, however futile they may have seened
to him Wiile it nay be said that the grievor ought to have taken
the tests, it does not follow that his grievance shoul d be dism ssed.
Even if the grievor had taken the test and failed it, he would have
been entitled to have his case considered. The issue is not one of
success or failure in a test, but one of there appearing to be a
reasonabl e |ikelihood of his qualifying for the position

In the case of an experienced enpl oyee, who has in fact performed the
tasks in question (albeit incidentally to other work) a test of
"basic skill" would appear to have little relevance to the grievor's
rights under the collective agreenment, although, as | have said, the
conpany could be entitled to require it. The material before ne

| eads to the conclusion that the grievor did have the apparent
qualifications for the Job, and there is nothing which would support
the contrary conclusion. Being the senior applicant, the grievor was
entitled to the trial period provided for in the collective
agreenent, and | so award. Because of his refusal to followthe
procedure required by the conpany, he would not be entitled to any
conpensation if it is determned, after a trial period, that he is
qual i fied.

J. F. W WEATHERI LL
ARBI TRATOR



