CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 300
Heard at Montreal, Tuesday, Septenber 14th, 1971
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (CP TRANSPORT)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS,
EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Claimfor enployees R Ilnouye, W Jensen and J. Zinbal uk of Regina,
Saskat chewan, for the difference between straight tinme rate and
penalty tinme rate for work performed July 7th, 1969.

JO NT STATEMENT OF | SSUE:

Enmpl oyees R | nouye, W Jensen and J. Zinbaluk were offered and
accepted work in the Regina Ternminal on their assigned rest day, July
7th, 1969.

These enpl oyees held bulletined full time mleage-rated assignnents
whose hours of work, rest days, etc., were provided as in Article
13. 11.

The Union contends that the work perforned by these three enpl oyees
in the Regina Terminal on July 7, 1969 should have been paid at the
rate of time and one-half under the provisions of Articles 5.2, 6.3
and 6.4, which read:

"ARTI CLE 5. 2

Work in excess of forty straigt-tinme hours or five days in any
wor k week shall be considered overtinme and paid at the rate of
time and one-half tine except where such work is performed by
any enpl oyee due to novenent from one assignhment to another

ot her than at the instance of the Conmpany, or to or from any
extra or laid-off list or where rest days are being accumnul at ed
under Cl ause 6. 2. 3.

NOTE:

The term "work week" for regularly assigned enpl oyees shal
mean a week beginning on the first day on which the assi gnhnment
is bulletined to work; and for spare or unassigned enpl oyees
shall nean a period of seven consecutive days starting with
Monday. "

"ARTI CLE 6.3



Enpl oyees, if required to work on regularly assigned rest days,
except when these are being accunul ated, shall be paid on the
actual mnute basis at the rate of tinme and one-half tinme with
a mninmum of two hours for which two hours' service nmay be
required.”

"ARTI CLE 6.4

Where work is required by the Conpany to be perforned on a day
which is not part of any assignnent, it may be performed by an
avail abl e extra or unassi gned enpl oyee, who will not otherw se
have forty hours of work that week in all other cases work
shall be perforned by the regul ar enpl oyee."

The Conpany contends that these three enpl oyees were properly
conpensated at the warehousenman-driver's straight tine rate of pay
for the work performed on July 7, 1969 and that Articles 5 and 6 have
no application in this instance.

FOR THE EMPLOYEES: FOR THE COVPANY:

(SGD.) L. M PETERSON (SGD.) C. C. BAKER

GENERAL CHAI RVAN DI RECTOR, PERSONNEL AND
| NDSUTRI AL RELATI ONS -
CP TRANSPORT

There appeared on behal f of the Conpany:

C. C. Baker Director, Personnel & Industrial Relations,
C. P. Transport, Vancouver

And on behal f of the Brotherhood:

L. M Peterson General Chairman, B.R A C., Toronto
G Moor e Vice General Chairman, B.R A.C., Toronto
F. C. Sowery Vi ce Ceneral Chairman, B.R A.C., Mntrea

AVWARD OF THE ARBI TRATOR

The grievors, who held full-time m|eage-rated assi gnments, had as
their rest days Sundays and Mondays. They were offered, and
accepted, extra unassigned work on Monday, July 9, 1969. The result
of this was that they worked in excess of forty hours or five days in
the work week. If Article 5 of the collective agreenent applies in
this case, then they would be entitled to be paid at overtinme rates
for this work.

It is the conpany's contention that Article 5 does not apply, because
it expressly excludes mleage rated enployees fromits application
The matter of hours of work of m | eage-rated enpl oyees appears,
natural ly enough, to have been the subject of special provisions in
the collective agreenent, and as a result, the regular provisions
relating to overtinme do not apply to such enployees. 1In the instant
case, however, the grievors, although they held mleage-rated
classifications, were not engaged in such work, but were offered and



accepted, work in the termnal. It may be doubted (since Article 6.4
does not apply to m | eage-rated drivers) whether the conpany was
under any obligation to offer the grievors this work, although that
question is not now before me for determ nation. The work was,
however, offered and accepted. It was not mleage-rated work, and in
nmy view it cannot properly be said that when the grievors perforned
such work, they did so in the capacity of mileage-rated workers.

They seemto have been paid at the warehouseman-driver's straight
time rate of pay. In nmy view, it nmay be said, generally, that where
hourly rates apply, hourly conditions apply. |In the instant case,
the grievors were working on a sixth day of the week, and accordingly
were entitled to payment at penalt rates.

For this reason, the grievance nust be allowed.

J. F. W WEATHERI LL
ARBI TRATOR



