CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 301
Heard at Montreal, Tuesday, Septenber 14th, 1971
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Cl ai m of Machi ne Operator M Russo for fourteen (14) days' pay under
the provisions of Section 4 Clause 6 (c) of \Wage Agreenent No. 14.

JO NT STATEMENT OF | SSUE
Section 4 Clause 6(c) of Wage Agreenment No. 14 reads as foll ows:

"(C) Tenporary positions of tenporary vacanci es of under
thirty days duration shall be filled by qualified laid
of f enployees living at or near the work | ocation
provi ded they are inmediately available. Laid off
enpl oyees shall not be required to accept recall to
vacancies of less than thirty days when they have steady
enpl oynment el sewhere.”

The Uni on contends that Machine Operator M Russo who was recalled to
work fromlayoff on August 3, 1970 and who was subsequently |laid off
after sixteen (16; days work is entitled to an additional fourteen
(14) days pay in accordance with the provisions of Section 4, Cl ause
6 (c).

The Conpany contends that Section 4, Clause 6(c) only deals with
filling positions of less than thirty (30) days and is not a
guar antee of enploynent for any specified period of tine.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SCD.) G D. ROBERTSON (SGD.) E. L. GUERTIN
SYSTEM FEDERATI ON GENERAL CHAI RVAN REG ONAL MANAGER, OPERATI ON

AND MAI NTENANCE

There appeared on behal f of the Conpany:

R. O Meara Labour Rel ations Assistant, C.P.R, Mntrea
J. A MCire Manager Labour Relations, C.P.R, Mntrea

J. E. Caneron Labour Relations Oficer, C.P.R, Mntrea

S. D. Chopra Di vi sion Engineer, C.P.R, Montrea



And on behal f of the Brotherhood:

G D. Robertson Syst em Federati on General Chairman, B.MWE.,
Ot awa

A Passaretti General Chairman, B.MWE., Mntrea

L. M Di Massinp Local Chairman, Local 190, B.MWE., Mntrea

AWARD OF THE ARBI TRATOR

Fromthe parties' statenments of fact, there is some conflict as to
the precise understandi ng on which the grievor was recalled to work.
He was recall ed by Roadmaster R Bruneau, and was advised that there
was wor k avail abl e which was expected to | ast for one or two nonths.
It was said that Bruneau "guaranteed" that there was at least thirty
days' work, and on the other hand it is said that he told the grievor
there was work available if he wanted to cone in. It nmay not have
been put to the grievor that this was a case in which he was required
to report for work under Section 4, Clause 6 (c) of the collective
agreenent, but the grievor, it seens, treated it as such and gave up
ot her enploynent in order to return to work. It is not necessary to
meke any findings of fact as to the foregoing, and | do not do so.
The issue is really one of the application of Section 4, Clause 6 (c)
in circunstances where an expected vacancy does not materialize.

Clause 6 of Section 4 deals with the matter of recall of |aid-off
enpl oyees. It sets out the circumstances and nmet hods by which

enpl oyees are to be recalled, and the rights and obligations of

enpl oyees in that regard. There is a distinction, which appears in
Clause 6 (c) and el sewhere, between vacancies of thirty days or nore,
and those of less than thirty days. Subject to certain
qualifications, enployees nay not be required to respond to a recal
in cases where there is not at |least thirty days' work available. 1In
essence, the Union's contention requires that where an enpl oyee is
recalled to work in circunstances where there is at least thirty
days' work available, then there is an obligation to provide that
much work, or to pay the enployee in lieu thereof. That is, there
must be a guarantee of enployment for that period.

It is understandable that, where an enployee is bound to accept
recall, he would expect that that ampunt of work which nmade his
recall mandatory would in fact be available. The collective
agreenent however, does not require the Conpany to guarantee that
anount of work. Guaranteed enploynent is the sort of matter which
requires to be set out in express |anguage to that effect and that is
sinmply not to be found in the collective agreenent before ne. The
determination of the Iength of a vacancy nust be nade bona fide on
the basis of the situation as it exists at the tinme the vacancy is to
be filled, where that is done, there is no obligation, as the
col l ective agreenent now stands, to retain enployees at work if in
fact, as matters turn out, the anticipated work is not avail abl e.

In the instant case, therefore, putting the Union's case at the

hi ghest, the collective agreenment sinply does not provide a basis for
granting the relief sought. Were the work to which the grievor was

recal | ed was no | onger avail able, he was in the sane situation as any
ot her enpl oyee with respect to the exercise of seniority rights, but



was in no better position, and was not entitled to a guarantee of
wor K.

For the foregoing reasons the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



