CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 315
Heard at Montreal, Tuesday, Novenber 9th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

The Union clains Sectionman D.F. Correia of Tcronto, Ontario was

di sci plined wi thout cause and, as provided for in Section 5, Rule 4
of Wage Agreement No. 14, should be reinstated and paid at schedul e
wages for each day |ost and al so reinmbursed for any reasonabl e
expenses incurred as a result of such discipline. Section 5, Rule 4
reads as follows:

"An enpl oyee who has been suspended, disciplined or disni ssed
and who is subsequently found bl anel ess shall be reinstated
and paid at schedul e wages for each day | ost, and al so

rei mbursed for any reasonabl e expenses incurred if required to
be away from hone in connection with the investigation."

JO NT STATEMENT OF | SSUE:

A section gang of which the grievor was a nenber, was working at

Mal port on the Toronto Area on Decenber 2, 1970 unl oadi ng bal | ast.

I nasnmuch as the Conpany estimated that the work could not be finished
during regular work hours, the nmen were advised that they woul d be
required to work sone overtine to conplete the Job. The grievor

i nfornmed the Supervisor that he did not want to work overtinme and
ceased working. Altercation ensued between the grievor and his
supervisor. After investigation, the grievor was suspended for 90
days.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) P. A LEGROS (SGD.) K. L. CRUWP

SYSTEM FEDERATI ON GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT
LABOUR RELATI ONS

There appeared on behal f of the Conpany.

W H. Barton System Labour Relations Oficer, C.NR
Mont rea
D. Pr ot omanni Section Foreman, C.N.R, Toronto

T. E. Buchnea Roadmaster, C.N.R., Toronto



W J. Long Labour Relations Assistant, C.N.R, Toronto

And on behal f of the Brotherhood:

P. A Legros Syst em Federati on Gen. Chai rman, BMAE, Ctawa
W M Thonpson Vice President, BMWE., Otawa

W H. Montgonery General Chairman, B.MWE., Belleville

L. A Boland General Chairman, B.MWE., London

AVWARD OF THB ARBI TRATOR

The grievor was suspended for insubordination. He was at work with a
crew unl oadi ng ball ast on Decenber 2, 1970. The crew arrived at the
work site by bus at 0830 hours, and the grievor worked that norning
apparently without incident. At noon the foreman advised crew
menbers that a train was arriving at 1400 hours which must be

unl oaded, so that it would be necessary to work some overtine. It
seens the grievor objected to working overtine then, but did not
state any reason. Subsequently, however, when overtime work was
about to begin the grievor again objected, and | eft work and went to
the bus. Wile on his way to the bus he approached the assistant
supervi sor and asked to be taken hone. He was told that was not
possible. It seens the grievor then went and rested in the bus, and
on two occasions, sounded the horn. Shortly after this, he again
spoke to to the assistant superintendent, and told himhe was sick
He was then told to wait in the bus, which he did. It seems he
eventually went home with the rest of the crew

It was the assistant superintendent's statenment that when the grievor
came to himafter being in the bus, he placed his hand on his

shoul der and squeezed, and made sonme threatening remarks to him The
gri evor denies having done this.

At his investigation the grievor did subnmit a doctor's certificate to
the effect that he had been "ill and unable to work"™ from and after
November 28, 1970. He had not, it seens, been at work on the two
days preceding the incident. The grievor's statenent that he was
sick on the day in question has not been disputed. He was sent for
exam nation to the conpany's doctor who reported that he was
"responsible for his action", but that does not seemto be in

di spute, and does not relate to the question of his physica

condition on the day in question

Bei ng sick, the grievor could not properly be required to work
overtime. \When the assistant superintendent was told the grievor was
sick, he quite properly told himto wait in the bus (there is no
suggestion that anything in the nature of an emergency was i nvol ved).
It is not clear that the grievor advised his foreman that he was
sick, but he seens sinply to have wal ked away fromhis work. Being
sick, he was not required to work overtinme, as | have said, but he
ought to have properly advised his foreman as to his condition
Further, his sounding of the bus horn, which he admtted to doing,
seens to have been a rather foolish gesture of inpatience. Finally,



the material before nme at | east suggests the conclusion that the
grievor behaved in a sonmewhat abusive fashion towards the assistant
superintendent. As the squeezing of the shoul der and the threats,
there is an outright conflict which cannot be resol ved on the
material before me. What is established then, is an incident of
surly and thoughtl ess behaviour on the part of the grievor. It
cannot be said, however, that it is a case of assault on a supervisor
or of an incident of the type that would justify a very heavy

penal ty.

In my view, the grievor was subject to some mnor disipline in
respect of his behaviour. The serious case alleged against him has
not been made out. Thus, while the penalty inposed was not
Justified, the grievor has not been found "bl anel ess" and is not
entitled to the full conpensation referred to in section 5, rule 4.

The grievor, it was acknow edged; has a bad record, and this nmay be
taken into account in assessing the discipline which could properly
have been inposed. In matters of industrial discipline, it is the
record of such discipline which is relevant and not the other records
of undesirabl e behavi our which a man may accunul ate. The only actua
i ncident of discipline referred to by the conpany was the grievor's
denotion, in 1969, for "m sappropriation of conmpany property". O her
wrongdoings relating to his enploynment were referred to, but these do
not appear to have been the subject of disciplinary action, and ought
not, therefore, to be considered at this tinme. The same is true of
the grievor's criminal record, and of incidents fromhis private
life.

Having regard to all of the circunstances as they appear fromthe
mat erial before ne, it is my conclusion that a ninety-day suspension
was markedly excessive. A suspension for a period of ten days would
not, however, have gone beyond the range of reasonabl e disciplinary
responses to the situation, and the grievor is not entitled to
recover for his loss of enploynent in excess of eighty days at
schedul e wages.

In accordance with the foregoing, it is ny award that the penalty
i nposed on the grievor be reduced to one of ten days, and that he be
conpensat ed accordi ngly.

J. F. W WEATHERI LL
ARBI TRATOR



