CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 319
Heard at Montreal, Tuesday, Novenber 9th, 1971
Concer ni ng
CANADI AN PACI FI C EXPRESS COMPANY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Cl ai m of Hi ghway Vehicl eman N. Peckham London, Ontario, for six
hours' pay at penalty overtine rate of time and one-half account an
extra trip from Toronto to London on October 21, 1?70, being assigned
to anot her enpl oyee.

JO NT STATEMENT OF | SSUE

Vehi cl eman N. Peckham was advi sed Cctober 21st, 1970, on his arriva
at Toronto, Ontario, that he would be required to performan extra
trip from Toronto to London on conpletion of his regular trip to
London.

On arrival at London he was advised that he would not be required to
make the extra trip as it had been assigned to another enployee.

The Uni on contends that once this enployee had been instructed to
wor k overtime on conpletion of his regular assignnment, and
adjustnments in his regular shift were made to provide for this, the
Conpany could not rescind such instructions w thout being required to
pay the enpl oyee the wages he woul d have earned had he conpl eted the
overtinme assignment as originally schedul ed.

The cl ai m was deni ed by the Conpany.

FOR THE EMPLOYEES: FOR THE COMPANY
(SGD.) L. M PETERSON (SGD.) J. T. HARFORD
GENERAL CHAI RVAN DI RECTOR, PERSONNEL

There appeared on behal f of the Conpany:

F. E. Adlam I ndustrial Relations Representative, CP
Express, Toronto
W E. Massender Regi onal Manager, CP Express, Preston, Ont.

D. R Smith Regi onal Manager, CP Express, Montrea



And on behal f of the Brotherhood:

L. M Peterson CGeneral Chairman, B.R A C., Toronto
G Moor e Vi ce General Chairman, B.R A.C., Toronto
F Sowery Vice CGeneral Chairman, B.R A . C., Mntrea

AWARD OF THE ARBI TRATOR

The issue in this case is concisely put in the joint statenment: may
the conpany rescind instructions to performovertinme work, wthout
payi ng the enpl oyee for the work which woul d have been perforned.

There are two particular features of the case which nust be referred
to. One is the assignnment of the work in question to another

enpl oyee. This, in itself, was not inproper, and if the work had
been offered to that enployee in the first place there could, in ny
vi ew, have been no proper conplaint. Accordingly, the grievance may
be treated strictly in terms of the issue as stated, and not in terns
of any contest as between enpl oyees. Secondly, in this case, the
grievor seens to have worked through his regular |unch hour, in order
to commence the overtinme work sooner. \Whatever paynent he nmmy have
been entitled to as a result of working through his lunch hour, it
cannot, | think, properly be said that he then had begun the overtine
work in question. Even if he had, it would not follow that the
conpany was thereby obliged to provide all of the work which had been
arranged. That is, the issue in this case is the sanme as that which
woul d arise at any tine with respect to overtime work where the
conpany deternm ned that the work was not to continue any further

Article 13, relied on by the union, deals at sone length with the
matter of assignnment of and paynment for overtinme. The only portion
of that article which m ght be said to bear materially on the
situation in the instant case is article 13(1), which is as follows.

(1) Enployees shall be required to work overtinme only when
absol utely necessary. Owing to the necessities of the
business and in the interests of the shipping public it is
understood that overtinme may be necessary and when

necessary will be authorized and perfornmed. It is
under st ood t hat when enpl oyees are held for overtine duty
they will be given reasonabl e opportunity to procure

necessary neal s.

It is further understood that an enpl oyee who is required
to work overtine for 2 or nore hours immediately prior to
or continuous with regularly assigned hours, shall be
allowed at the first reasonable opportunity a 20 nminute
meal period w thout deduction of pay. Enployees recalled
for duty after release at the conpletion of day's work and
enpl oyees directed to return to work after the | apse of
nore than one hour after completion of day's work shall be
considered recall ed, and shall be paid for such recall tinme



at rate of time and one-half with m ni mum of $2.00. |If

recall is between the hours of midnight and 6:30 a.m the
mnimumwi || be $3.00.
That article does not deal with the issue which has arisen here: it
does, however, provide a m ni mum guarantee where an enpl oyee is
"recalled". In the instant case, what is sought is paynent much

| arger than an enpl oyee could clai munder that section, and yet it is
not suggested (and it does not appear to be the case) that the
grievor here was "recalled". Indeed, the claimin this case is
greater than any cl ai mwhich could be made under the m ni num
guarantees set out in article 16(b) for enployees called to work

It is apparent that the claimin this case is not based on the

provi sions of the collective agreenent, but would in fact require the
addition to the agreenent of provisions going substantially beyond
what is contained there now. The grievor of course was

i nconveni enced and di sappoi nted, but he was not deprived of anything
to which he was entitled under the collective agreenment, and it is

t he agreenent above which is the basis of mnmy jurisdiction

For the foregoing reasons, the grievance nust be disn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



