CANADI AN RI ALMWAY OFFI CE OF ARBI TRATI ON
CASE NO. 321
Heard at Montreal, Tuesday, Novenber 9th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND
GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains that the Conpany violated Article 5.1 of
Agreenment 5.49 by disqualifying M. E. Gegory when a position of 4th
Engi neer was awarded to a Juni or enpl oyee.

JO NT STATEMENT OF | SSUE:

On Novenber 25, 1970 the Conpany posted a notice advising that a
position of 4th Engi neer was vacant on the MV. WIliam Carson. The
Conpany awarded the position to M. MT. Day. Subsequently M.
Gregory, who is senior to M. Day, appeal ed the appointnent. The

Br ot her hood contends that M. G egory should be assigned to the
position in accordance with Article 5.1. The Conpany maintains there
has been no violation of Article 5.1 and has turned down the Union's
request.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) K. L. CRUWP
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany.

L. V. Collard System Labour Rel ations Oficer, C.NR,
Mont r eal

G J. Janes Labour Rel ations Assistant, C N R, Mncton

A. A Burgess Mai nt enance Supt. - Vessels, CNR,

St.John's, Nfld.

And on behal f of the Brotherhood:

L. K. Abbott Regi onal Vice President, CBRT, Moncton
G Macl ntyre Representative, Sydney, N.S.
E. Gregory (Grievor)



AWARD OF THE ARBI TRATOR

On Novenber 25, 1970 the conpany posted a notice advising that a
position of 4th Engi neer was vacant on the MV. WIliam Carson. The
grievor applied for the position, but it was awarded to a Juni or

enpl oyee.

Article 5.1 of the collective agreement provides as foll ows:

"Pronotion shall be based on ability, qualifications,
certificate and seniority, ability, qualifications and

certificate being sufficient, seniority shall prevail. The
of ficer of the Conmpany in charge shall be the judge, subject
to appeal ."

There is no doubt, as has been said in nany cases, that it is the
responsibility of the enployer to determ ne what qualifications it
requires for the Jobs it wi shes to have done. Certain qualifications
exi sted for the job in question, and anong these was that the
successful candidate have a third class engineer's certificate. 1In
this case the grievor did not hold a third class engineer's
certificate, although he did hold a fourth class certificate. The
successful candidate did hold a third class certificate.

There is no doubt, under the provision of the collective agreenent
set out above, that a senior applicant would be entitled to a posted
job if he has "sufficient” "ability, qualifications and certificate".
Here, there is no question raised of the grievor's ability and
qualifications, his application was rejected because he did not have
the required certificate.

It was the union's case, in essence, that it was not necessary for
the grievor to hold a third class certificate. It was pointed out
that under the provisions of the Canada Shipping Act, the grievor,
hol ding the certificate he did, could have acted as a fourth

engi neer, and indeed even as second engineer, and still been in
conpliance with the law. Further, the fact is that the grievor has
in fact served as fourth engineer on the M V. WIIliam Carson, that
is, he has done the Job in question. Certainly, if it were not for
the requirenment of holding third class papers, there would be no
doubt on the material before nme that the grievor would be entitled to
t he Job.

It has not been established, however, that the requirenment of holding
athird class certificate is inproper, or that it should be

di sregarded. The conpany is entitled to set qualifications for its
Jobs, as | have said, and there is nothing inproper in its setting
standards that go beyond the m ni muns i nposed by |aw. The conpany
did not need to inpose the requirenent of a third class certificate
in order to conply with the law, but it thought it best to inpose
such a requirenent having regard to its own operations, and that is
the sort of managerial decision it is entitled to make.

As to the grievor's actual experience on the Job, it may have been
as the conpany suggested, that no one was then avail able who nmet the



requi renment of having third class papers, so that the conmpany was
constrained as a matter of practical necessity, to nake use of the
services of those it considered | ess qualified, although within the
requi renments of the law. That does not prevent it from seeking to
fill its jobs with people who neet the desired qualifications, when
t hese are avail abl e.

Since the grievor did not have a "sufficient" certificate to neet the
requi renents i nposed by the conpany for the Job in question, he was
not, under Article 5.1 of the agreenment, entitled to preference over
others by reason of his seniority. Accordingly, the grievance must
be di smi ssed.

J. F. W WEATHERI LL
ARBI TRATOR



