CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 322
Heard at Montreal, Tuesday, Novenber 9th, 1971
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains that work perforned by a non-schedul ed
Ti mekeeper shoul d have been performed by a Tine Clerk at Montreal
Whar f .

JO NT STATEMENT OF | SSUE:

On Saturday, January 16, 1971, a rest day for the Tinme Clerks at
Montreal Wharf, the Tinekeeper who is excluded from agreenent
coverage reported for work and during the course of the day drafted
staff alteration formfor the freight handling staff and |eft the
drafted forns for the Tine Clerks to type. The Brotherhood contends
that the work perforned by the Ti nekeeper shoul d have been performed
by a Tine Clerk, who was covered by the collective agreenment, and
subm tted claimfor eight hours' pay at the punitive rate for Tinme
Clerk G Dieni. The Conpany declined the claim

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) K. L. CRUWP
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. O MGath System Labour Relations Oficer, CNR, MI.

D. Andr ew System Labour Relations Ofcier, CNR, MI.

G A Carra Regi onal Labour Relations Oficer, CNR , MI.

J. Vi scar di Ti mekeeper, C.N.R, Montrea

L. V. Collard System Labour Relations O ficer, CNR, MI.
And on behal f of the Brotherhood:

J. A Callaghan Representative, C.B.R T., Montrea

P. E. Jutras Regi onal Vice President, C.B.R T., Mntrea

G Thi vi erge Local Chairman, Lo.334, C.B.RT., Mntrea

H. Laviolette Presi dent, Local 334, C.B.R T., Mntrea

G Di eni (Grievor)



AWARD OF THE ARBI TRATOR

There is a difference between the parties as to the extent of the
wor k done, but it is agreed that, on the day in question, an

enpl oyee, not comng within the bargaining unit, perforned certain
work coming within the scope of the classification of Tinme C erk,

that is, certain "bargaining unit" work.

By article 2.1 of the collective agreenent the union is recognized as
the sole collective bargaining agent for the enpl oyees com ng within
the classifications listed in article 10, subject to certain
exceptions. The work in question here is of a sort normally
performed by an enployee coming within article 10.2,. in this sense,
the work was "bargaining unit" work.

The col | ective agreement does not contain any provisions prohibiting
supervi sors or other non-bargaining unit enpl oyees from performn ng
"bargaining unit" work. The provisions on which the union relies
sinply describe the unit of enployees for whomthe union is entitled
to bargain, and who are covered by the collective agreement. These
provi sions do not have the effect of prohibiting the conpany from
havi ng the work of such persons perforned by others. O course,
where an individual regularly and substantially perforns the
functions of a particular job classification, then it is not
unreasonabl e to conclude that such is, as a matter of fact, his
classification. For an exanple of case where such a concl usi on was
reached, see the Fittings Ltd. case, 20 L.A C. 249. Here, however,
it is not suggested that the persons who performed the work in
guestion were bargai ning unit enployees; the conplaint is rather
that, being supervisors, they ought not to have perforned work com ng
within the scope of a classification covered by the agreenent. As |
have indicated, this does not constitute a violation of any provision
of the agreenent. The matter has been decided in a nunber of cases,
of which reference may be nmde particularly to Cases No. 243 and
216.

It was argued that what was done was contrary to a letter issued on
June 11, 1967, by the president of the conpany. That |etter does not
forma part of the collective agreenent, and conpliance with its
contents is not a matter within ny Jurisdiction. It nay be said,
however, that the letter contai ned assurances that the "main
functions" of supervisors would not be to performwork by those in
the bargaining unit, and that supervisory positions would not be
establ i shed where work is not clearly supervisory in content. Here,
as mentioned above, it is not contended that the supervisors in
guestion were not "really" supervisors. It is clained rather that

t hese supervisors ought not to performbargaining unit work. It has
not, however, been shown that they did so to the extent that this was
their "main function".

As has heen said in a numher of cases, if the parties had neant to
i ncl ude such an inportant provision as a prohibition against the



performance of "bargaining unit" work by supervisors, they would have
done so in clear terns. Article 10.2 contains a |ist of
classification comng within the bargaining unit, it does not contain
restriction relating to the assi gnnment of work

There has been no violation of the collective agreement and
accordingly the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



