Dl SPUTE:

CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 337
Heard at Montreal, Tuesday, February 8th, 197
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY

and

2

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND

GENERAL WORKERS

The Brotherhood contends that Articles 1.2, 1.11, 2.1, 5
of Agreenment 5.1 were violated.

JO NT STATEMENT OF | SSUE:

On Saturday, July 10, 1971, a derail ment causi ng danage
two (2) bridges occurred on the Sydney Subdivision. As
repairs were necessary, the Engi neering Departnent order
Bri dge and Buil di ng enpl oyees to report to the Moncton General Stores
Lunber Yard to | oad energency material for shipnent to t
t he derail nent.

The Brot herhood contends the work of | oadi ng and shi ppin

mat eri a
represent

shoul d have been performed by Stores Departnent
by them and that five such enpl oyees shoul d be

hours each at overtinme rates account not called. The Co
t hese cl ai ns.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J., A PELLETIER (SGD.) K. L. CRU
EXECUTI VE VI CE- PRESI DENT ASSI STANT VI CE P

LABOUR RELATI ONS
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McGrat h System Labour Rel ations O ficer,
Montrea

Andr ew System Labour Rel ations Oficer,
Mont r ea

Col | ard Enmpl oyee Rel ations O ficer, Purch
Stores, CNR, Montrea

Boucher Per sonnel Assistant, C.N.R, Mont

And on behal f of the Brotherhood:

W C. Vance Representative, C.B.R T., Mncton
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F. Wedge Local Chairman, Local 5, CBRT, Mncton

AWARD OF THE ARBI TRATOR

The day in question was a rest day for the grievors. On that day,
enpl oyees of the Engineering Departnment worked from 1830 to 2400
hours | oading a quantity of bridge tinmber at Moncton Stores Lunber
Yard for shipment to the derailnment scene. This is the sort of work
which, admittedly, is generally performed by memnmbers of the
Purchasi ng and Stores Departnent, that is, by menmbers of the
bargaining unit covered by collective agreenent 5.1.

In the normal course, enployees other than those in

t he
bargai ning unit do not performwork of this sort. It seens that in
t he course
of their proper work, these other enployees may fromtine to tine
obtain their own material from Stores Department prem ses. Fromthe
Conmpany's own statements, it would appear that this is done in case
of energency, or where "one or two emergency itens" are required.
Such situations are to be distinguished, in my view, fromthose in
whi ch enpl oyees from anot her departnent perform what would be a
substantial part of a day's work of a nmenmber of the Stores
Department. The fact that the work was required to be done on a rest
day is not, | think, significant. Where Stores Departnment enployees
were unavailable or unwilling to do the work, then of course
di fferent considerations would arise, but it has not been shown that
that was the case here.

This is not, of course, a case of the performance of work by
Supervisors, nor is it, strictly speaking, a case of "contracting
out", although it is in a way anal ogous to such situations. As has
been said in a nunber of earlier cases decided in the Canadi an
Railway Office of Arbitration, often with reference to the Fittings
Limted case, 20 L. A . C. 249, the question which really arises is

whet her the person performng the work is, by reason of the sort of
work performed, in fact a menber of the bargaining unit, regardless
of his ostensible job classification. It was suggested in that case,
and it remains nmy view, that the argunent that the collective
agreenent deals with people rather than jobs involves a fal se

di chotony. The collective agreenent deals with terns and conditions
of work of people performing certain jobs. |In the Fittings Limted
case, an office worker was assigned to certain "production" work, and
it was held that he lost his character of office worker to the extent
t hat he perforned production work. A simlar conclusion nust be
reached in this case. The enpl oyees who perfornmed the work of

| oadi ng bridge tinmber at Moncton Stores Lunmber Yard on the day in
guestion were not acting within the scope of their enploynent as

Engi neeri ng Departnent enpl oyees, but were in fact acting as Stores
Department Enpl oyees. 1In this, they usurped, contrary to the
col l ective agreenent the jobs of persons regularly enployed in the
stores departnment. This conclusion, it should be enmphasized, is
based on the particular circunstance of this case.

It is true, as stated by the Conpany in its final answer to the



grievance, that there is nothing in the collective agreenent
requiring Stores Departnent enpl oyees to be called out during their
of f hours to | oad equi pnent in energencies. The fact is, however,
that the Conpany did require such work to be done on the occasion in
guestion. The persons performng it are subject to the provisions of
the coll ective agreenent, and enpl oyees covered by the agreenent,
such as the grievors in the instant case, are entitled to claimthat
such work has been inproperly assigned. Such is the instant case.

For the foregoing reasons, the grievance is allowed.

J. F. W WEATHERI LL
ARBI TRATOR



