CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 338
Heard at Montreal, Tuesday, February 8th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EXPARTE

DI SPUTE:

The Brotherhood clains that M. Clarence A. MNaughton, enployed as a
Cl assified Labourer at the Port Mann Car Shop, was unfairly treated
when the Conpany failed to call himto performthe duties of a Bul
Cook.

EMPLOYEES' STATEMENT OF | SSUE

M. MNaughton's nane was on the auxiliary list and he was avail abl e
for spare work as a Bull Cook in the event the regul ar assigned man
is not avail able or cannot be contacted by tel ephone. On severa
occasi ons, M. MNaughton worked as a spare Bull Cook on and if and
when required basis However, on Decenber 15, 1970, a wecking outfit
was called and rather than call M. MNaughton to acconpany the
wrecking outfit as a Bull Cook, another enployee, nanely M. J. M
McDonal d who is also a Classified Labourer but whose nanme was not
carried on the auxiliary list, was called in his stead.

Bet ween Decenber 15 and 23 inclusive 1970, M. MDonal d wor ked
133 1/2 hours overtine.

The Brotherhood clains that M. MNaughton was entitled to the work
and that he should be paid 133 1/2 hours at one and one half tines
his regular hourly rate which is $2.62 per hour

The Conpany contends that the position of Bull Cook in auxiliary
service is not provided for under Agreenent 5.1 and that the duties
of a Bull Cook are coupled with the duties of a Car Man Hel per. The
Conmpany deni ed paynent of the claim

FOR THE EMPLOYEES:

(SGD.) J. A PELLETIER

NATI ONAL VI CE PRESI DENT

There appeared on behalf of the Conpany:



D. O MGath System Labour Rel ations Oficer, CNR, MI.
A. D. Andrew System Labour Relations Oficer, CNR, MI.
G W Astley Supt. Equi pnent, C N. R, Vancouver

W B. Garbutt Assi stant Foreman, C.N.R., Port Mann

R J. Carke Agreenents Assistant, C.N. R, Ednonton

And on behal f of the Brotherhood:

R. Henham Regi onal Vice President, C.B.R T., Vancouver
L. V. Torrance Local Chairman, Local 226, C.B.R T., Vancouver

AWARD OF THE ARBI TRATOR

The Conpany, at the hearing of this matter, raised a prelinminary
objection as to its arbitrability which will be dealt with first in
this award. It is said that the grievance contains a fundamenta
Jurisdictional dispute between two Unions, the Canadi an Brot herhood
of Railway, Transport and General Workers (which represents the
grievor and is the trade union party to these proceedi ngs), and the
Br ot herhood of Railway Carmen of the United States and Canada (which
is not a party to these proceedings). The Conpany's position is that
for the grievor's claimto succeed, it nust first be established that
his bargaining unit is "entitled" to the work in question, and that
consequently, there can be no conclusive settlenent of the grievance
wi thout first resolving the issue of Union Jurisdiction. Wth
respect, however, this conclusion does not follow fromthe stated
prem se, unless a special neaning is given to the phrases "concl usive
settlenent” and "the issue of Union jurisdiction".

My Jurisdiction, and ny obligation, is to hear and determ ne

gri evances arising under collective agreenents containing a provision
by which grievances may be referred to the Canadi an Railway O fice of
Arbitration for final determ nation. |In the instant case, the trade
union alleges a violation of collective agreement 5.1. MW
Jurisdiction is limted to deternining whether or not there has been
a violation of that agreenent, and making the appropriate award. 1In
a proper case, there might be a flnding that certain work "bel onged"
to the trade union representing the enployees in the bargaining unit
covered by collective agreenent. That m ght | oosely be described as
a finding that the trade union had "jurisdiction" with respect to
such work. It is essential to note, however, that such a finding
woul d be binding only as between the parties, and would be a

determ nation of rights arising only under collective agreenent 5.1.
It would have no binding effect on the Brotherhood of Railway Carnen
or on anyone other than the parties to collective agreenent 5.1, in
that capacity. Thus, the finding for the purposes of this case that
the work in question came within the scope of collective agreenent
5.1 would pernmit the final deternmination of this grievance, but it
woul d not involve any "conclusive settlenent"” of the "issue of Union
jurisdiction", where the latter is considered as a contest between
two or more trade unions. Certainly |I have no jurisdiction to decide
any such issue. It may be that there is another forum before which a



"jurisdictional dispute" involving claims by conmpeting trade unions
for certain work may be brought. The instant case, however, does not
i nvol ve such a claim although it may be that the trade union
referred to are in fact in dispute over the matter. The instant case
is sinply the claimby M. MNaughton in respect of certain work. It
is a claimwhich nust be resolved having regard to the provisions of
coll ective agreenent 5.1 and the particular facts of the case.

Per haps anot her enpl oyee, in another bargaining unit, has a claim
with respect to the same work. Perhaps, even, the Conpany has
entered into collective agreenments with conflicting or overl apping
provisions in this regard. That would be an unfortunate situation
but it is not an inconceivable one. It would point up the
desirability of a system for resolving "Jurisdictional disputes”.

But, if that is the situation it does not at all affect my obligation
to hear and determine the particular claimbefore me. This claimis
one which is clearly within ny Jurisdiction, and the prelimnary

obj ection nust therefore be over ruled.

The Conpany next argued that the work in question did not cone within
the scope of collective agreenent 5.1, but that it was work which
ought properly to be assigned to nenbers of the Brotherhood of
Rai | way Carnmen, pursuant to a collective agreenent with that

organi zation. This position, it may be observed, was taken after the
fact, the work in question actually having been assigned to another
enpl oyee covered by collective agreenent 5.1, who had performed such
work for a nunmber of years in the past. At Port Mann, it would seem
to have been a usual, if not invariable practice for nmenmbers of the
bargai ning unit covered by collective agreement 5.1 to performthis
work. The classification involved is that of |abourer (the term
"bull cook" being nerely a colloquialismto identify an individua

who hel ps with cooking duties), and this classification would appear
froman exam nation of the appropriate provisions of collective
agreenent 5.1, to cone within its scope. At Port Mann, although not,
it seens, elsewhere, it has been recogni zed that nmenmbers of the
bargaining unit act as "bull cooks". It is accordingly my concl usion
that at least in the circunstances of this case the work in question
was properly assigned (as indeed it was assigned) to a nenber of the
bargai ning unit covered by collective agreenent 5.1, and that the
grievor, as a nenber of such unit and having an appropriate
classification, was entitled to advance a claimwi th respect to such
wor K.

The issue now to be determned is whether the grievance is entitled
to succeed on its nerits. The statenment in the enpl oyee statenent of
i ssue that the grievor was "on the auxiliary list" and avail able for
spare work as a bull cook was denied by the Conpany and was not
established by any material furnished by the Union. It seens that
the grievor was tried out on at |east one occasion as a bull cook

and the Conpany stated that it would be willing to try himagain, but
was unwilling to use himfor the substantial anount of work which was
involved in this case. |If in fact the grievor had been "approved"
and was listed as an auxiliary bull cook, then no steps were taken to
change this status and | would agree that his grievance should
succeed. But, fromthe material before ne, it is clear that he never
achi eved that status, and that his claimis really only based on his
hope of being assigned to such work. He had no claimof entitlenent
to it, and certainly not agai nst the experienced enpl oyee who was



assi gned.

For this reason, therefore, the grievance nust be dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



