CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 347
Heard at Montreal, Tuesday, April 11th, 1972
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY (CP TRANSPORT)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

Cl ai m by the Brotherhood that enployees on excepted or officia
positions must have their positions abolished or be disqualified by
the Conpany in order to take ad- vantage of their rights under the
Col | ective Agreenent. The Brotherhood is further claimng that T. W
SM TH shoul d be returned to his former supervisory position

JO NT STATEMENT OF | SSUE

T. W Smith, Dock Supervisor, Calgary, relinquished his position as
Dock Supervisor and reverted to the schedul ed ranks.

Article 11.9 states: "Enployees who accept official or
excepted positions shall retain their seniority rights and
continue to accunul ate seniority in the group from which
appoi nted."

The seniority rights of enployees are in Articles 11, 13, 14 and 15
of the Agreenent.

Schedul ed enpl oyees cannot relinquish bulletined positions. They can
only get off their positions by bulletin, by having their position
abol i shed, by being displaced, or by being renoved fromthe position
by the Conpany for cause.

Enmpl oyees on official or excepted positions are not covered by the
provi sions of the Collective Agreenent.

The Conpany has denied the claimon the basis that a supervisor
retains his seniority rights and can return to the schedul ed ranks
shoul d he so desire.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) R WELCH (SGD.) C. C. BAKER
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

AND SAFETY



There appeared on behal f of the Conpany:

C. C. Baker Director, Labour Relations & Safety, CP
Transport, Vancouver

And on behal f of the Brotherhood:

R. Wel ch General Chairman, B.R A . C., Vancouver

WC. Y. MG egor International Vice President, B.R A C
Montrea

M Pel oqui n Adm. Asst. to Int'l Vice Pres., BRAC
Montr ea

AWARD OF THE ARBI TRATOR

Article 11 of the collective agreenment sets out certain genera
provisions with respect to seniority. Article 13 provides for

bull etining of positions, Article 14 for pronotions and Article 15
for reduction and increase in staff. |In the instant case, M. Snith
was pronoted froma position in the bargaining unit to the position
of Dock Supervisor, which was not, it would seem a position covered
by another collective agreenent. It was an "official or excepted”
position, and M. Snith therefore retained his seniority rights and
continued to accunul ate seniority in the group fromwhich he was
appointed as Article 11.9 provides. Reference should be nade as
wel |, however, to Articles 11.10 and 11.11 which also deal with

enpl oyees transferred out of the bargaining unit:

"11.10 Enpl oyees who accept positions not covered by
anot her wage agreenent shall retain their seniority
rights and continue to accumul ate seniority in the
group fromwhich transferred for a period not exceedi ng
si x nonths except as may otherw se be nutually agreed
bet ween the General Chairman and the appropriate officer
of the Conpany.

11. 11 Enpl oyees who accept transfer to positions covered
by anot her wage agreenent shall |ose their seniority
rights; but this provision shall not apply if service is
not required in the position vacated. Wen a full-tinme
position becones available in the seniority group from
whi ch an enpl oyee has transferred, failure to exercise
seniority in that group will result in |oss of seniority
in that group."

By Article 11.10, there would appear to be a limtation on the
general rights enJoyed by M. Smith pursuant to Article 11.09. That
qguesti on however, was not raised at the hearing and need not be dealt
with in this case. Mre difficult is the question as to the extent
of the "seniority rights" retained by persons who accept transfers to
supervi sory or other positions outside of the bargaining unit. The
notion that such persons may apply, for exanple, on jobs bulletined
within the bargaining unit strikes nme as surprising but agaln, that
is not a matter which need be determined here. What is at |east
clear is that in the event of a supervisor being returned to the
bargaining unit, he would be entitled to exercise his accunul ated
seniority, whatever this may be under Article 11.9 or 11.10. The



col l ective agreenent thus deals expressly with the problem of the
seniority entitlenent of supervisors who are returned to the
bargaining unit, the cases dealing with the question were analysed in
the Gabriel of Canada case, 18 L.A. C. 373.

In the instant case the question which arises is that of the right of
supervi sors to exercise, on their own notion, seniority rights in the
bargaining unit. Sonme collective agreenents contain provisions

al l owi ng persons transferred to new positions (sonetines in,
sonmetimes out of the bargaining unit) to return to their old jobs if
they wish, usually within a specified period of tinme. |If the
Conmpany's position is correct in this case, a person who is
transferred out of the bargaining unit to a supervisory position nmay,
at any tine and according to his own whim go back to the bargaining
unit, displacing a Junior enployee in order to do so.

M. Smith entered the service of the Conpany in 1963 as a

War ehouserman-Driver. From April 1966 until October 10, 1966, he was
enpl oyed as a mleage-rated Driver. On October 10, 1969, he was
promoted to Dock Supervisor. On May 31, 1971, for personal reasons,
he returned to the schedul ed ranks as a Warehousenman-Driver.
Subsequently, he bid successfully on a posted Job as

War ehouseman-Driver (Tractor). This subsequent pronotion is, in ny
view, not relevant to the issue before me, which is the propriety of
M. Smith's return to the bargaining unit in the first place.

Where a supervisor, having been pronoted fromthe bargaining unit,
does not prove satisfactory, or is by reason of shortage of work
redundant, then it seens clear he may be returned to the bargaining
unit and nmay exercise his accunul ated seniority therein. It is
doubtful if this right would extend to a supervisor discharged for
cause, whose status as an enpl oyee woul d appear to be entirely

term nated. There appears to me to be no good reason, and certainly
no support in the collective agreenent, for the proposition that a
supervi sor who has conme fromthe bargaining unit may at any tine and
to suit his own preferences, return thereto and di spl ace sonme juni or
enpl oyee. This would be to give to "seniority rights" a nmeaning far
greater than that which the phrase has for an ordinary enpl oyee, who
may rely on those rights only in the particular circunstances
provided for by the collective agreenment. An enployee in the

bargai ning unit who has seniority rights is not permtted sinply to
pi ck and choose anbng what ever jobs nmay be held by enpl oyee junior to
him even where he nay be well qualified to performthem An

enpl oyee assigned to a particular Job is entitled to sonme degree of
security init, and to the assurance that he is only subject to

di spl acenment by seni or enployees in the particular sorts of

ci rcunstances for which the agreenment provides. The collective
agreenent sinply does not provide that supervisors may "voluntarily
return” to the bargaining unit as their fancy - or even their needs -
may dictate.

Certainly the parties may properly nmake arrangenents to deal with
particul ar cases, and in sonme circunstances the Conpany woul d be
entitled to transfer a supervisor back to the bargaining unit, where
he could then exercise his seniority. There is, however, a certain
ri sk involved in beconmi ng a supervisor, a risk balanced perhaps by
the rewards and privil eges of the position, but not one from which



the coll ective agreenent conpletely protects the person accepting the
position. The sane may be said, generally, of any person accepting a
pronmotion, even within the bargaining unit. The nere fact that he
may not enjoy his new job does not of itself entitle himto displace
a junior enployee whose job he nmay prefer

For the foregoing reasons, it is my conclusion that, under the
col l ective agreenent in question, a supervisor does not have a
general right to return to the bargaining unit on his own notion

The retention of seniority rights under Article 11.9 does not confer
such a special right upon a pronoted enployee. The matter of the
remedy to which the Union or displaced enpl oyee may be entitled

rai ses other difficulties, which were not fully argued at the
hearing. It would appear that to take a forner nenber back into the
bargaining unit would be a violation of the collective agreenent only
if this involved the displacenment of another enployee in

ci rcunst ances not contenplated by the agreenent. |f, in the instant
case, there was such a displacenment (or a series of consequentia

di spl acenents), the enployees so affected would be entitled to
conpensation, and | would reserve Jurisdiction with respect to that
matter. The exercise of seniority rights by M. Smth once he had
returned to the bargaining unit would, in itself, seemto be quite
proper. As to the Union's request that there be a direction that M.
Smith be returned to his supervisor position, that, in ny view, would
be in excess of my Jurisdiction

To the extent indicated above, the grievance is all owed.

J. F. W WEATHERI LL
ARBI TRATOR



