CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 348
Heard at Montreal, Tuesday, April 11th, 1972
Concer ni ng
PACI FI C GREAT EASTERN RAI LWAY COWMPANY
and
BROTHERHOOD OF LOCOMOTI VE ENG NEERS
EXPARTE

Dl SPUTE:
Article 19 of the current Collective Agreenent under Discipline and
t he dism ssal of engineer P. M Francis without his having had a fair
and inpartial hearing and his responsibility established.
BROTHERHOOD' S STATEMENT OF | SSUE:
M. Francis perfornmed his duties as an engi neer on the Pacific G eat
Eastern Railway w thout m shap from May 11th, 1971 to Novenber | st,
1971 at which tinme he was dismi ssed without establishing proper cause
for his dismssal
In conpliance with Article 19, Discipline, a hearing for engineer
Francis was requested in a letter to Superintendent Estabrooks dated
Novenber 25th, 1971, and again to Regional Manager M. M C. Norris
dat ed Decenber 21st, 1971, both requests for a hearing were denied by
t he Conpany.
The Brotherhood has requested a hearing to establish the engineer's
responsibilities. The Conpany has denied the request.
FOR THE EMPLOYEES:
(SGD.) K. G MASON
GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

R E. Ri chnond I ndustrial Relations Manager, P.GE RYy.,
Vancouver
H. Col l'ins Supervi sor, Labour Rel ations,

And on behal f of the Brotherhood:

K. G Mason General Chairman, B.L.E., WIlians Lake, B.C
P. M Francis (Grievor)



AWARD OF THE ARBI TRATOR

The grievor entered the service of the Conpany as a "hired engi neer”
on May 11, 1971, and was assigned thereafter to various positions as
engi neman on the system His enploynent was term nated on Novenber
1, 1971. No hearing of the sort contenplated by Article 19 of the
col | ective agreenment was hel d.

It is the Union's position that the grievor was inproperly
di scharged, in that Article 19 was not conplied with. The nateria
portion of that provision is as follows:

"ARTI CLE 19 - DI SCI PLI NE

(a) An Engineer will not be disciplined or disnssed
wi thout his having had a fair and inpartial hearing and his
respon- sibility established."

The Conpany's position is that no hearing was necessary as no matter
of discipline was involved. Rather, in the Conpany's contention, it
exercised its discretion in rejecting the grievor before the

concl usion of his probationary period. 1In this, the Conpany relies
on Article 17 (g) of the collective agreenent, the material portion
of which is as foll ows:

“"A hired Engineer will have no seniority standing for the
first six nonths of service, after which he will rank as
Engi neer fromthe date he entered the Conpany's service
as such.”

As a "probation" clause, this provision is, perhaps, even |ess
satisfactory than that dealt with in Case No. 346. It is, however,
suscepti bl e of such an interpretation and, on the basis of the

mat erial before nme, it is ny opinion that that is its true intent. |
cannot agree with the Conpany's contention that the grievor was not
an "enpl oyee" coming within the bargaining unit during the period of
probation. He was an enpl oyee, and was subject to, and entitled to
t he benefit of the provisions of the collective agreenent. He had,
however - pursuant to those provisions - no seniority at the materia
times, and the effect of this was, as | find, that he was subject to
rejection during the six-nmonth period referred to in Article 17 (Q)
and i ntended as a probationary period. |In construing the portion of
Article 17 (g) which has been referred to, it is useful to consider
ot her portions of that article. The collective agreenent covers
engi nemen and hel pers. The portion of Article 17 (g) which is in
gquestion relates only to "hired engi neers”. Hel pers, as such, are
not subject to such a "probationary period", that is, they rank, on
the Hel pers' Seniority list, fromthe date of their first service as
hel pers, pursuant to Article 17 (a). Wen a helper is pronpoted to
engi neer, his seniority as an engineer is fromthe date of his first
service as an engi neer. \ere, however, a helper fails twice in his
exam nations to becone an engi neer he goes to the foot of the
seniority list, or his services may be dispensed with "at the option
of the Conpany", pursuant to Article 17 (m. It will be seen, then
that while hel pers are not subject to the same sort of probationary
period as hired engineers, they are nevertheless required to prove



t henmsel ves as engineers, and if they fail to do so their services may
be di spensed with. The requirement of a probationary period for
hired engineers is therefore not anonal ous, but forms part of a

consi stent pattern under the agreenent. It nmay al so be observed that
Article 16 (2) of the agreenent (which deals with vacation pay)
refers to enployees who are retired, who | eave the service of their
own accord, who are disnissed for cause, or "whose services are

di spensed with": in this context, the notion of the Conpany's

"di spensing with" the services of an enpl oyee could only apply to

hel pers who have failed to pass a second exam nation (pursuant to
article 17 (m, or to hired engi neers who have not yet attained
seniority.

The Conpany made its determnation as to the grievor's enploynent on
the basis of a standard form of "probationary period review', and it
is said that it had been the Conpany's practice to treat hired

engi neers as on probation for a six-nonth period, Article 17 being
relied on as authority for this. It is significant that the grievor
hi msel f, shortly after the commencenment of his enploynment, was
advised by letter dated June 7, 1971, that his enpl oynent was
probationary for the first six nonths. There is no suggestion that
any objection was taken to this.

It is ny conclusion, having regard to the provisions of the
col l ective agreenent and to the naterial before nme that the grievor
was subject to a six-nonth period of probation, and that his

enpl oynment was term nated by the Conpany, in the exercise of its
discretion, within that period. The general remarks nade in Case No.
346 apply equally here. It was not a situation to which the

provi sions of Article 19 applied, it was not a matter involving

di sci pline or discharge on disciplinary grounds. The Union's right
to bring the matter to arbitration pursuant to Article 2.0 of the
col l ective agreenent seens to ne to be clear (and here the decision
in Case No. 346 and the cases there cited may be referred to), but
the disposition of the matter must be according to the provisions of
the collective agreenent as they apply in the circunstances. In ny
view, Article 20 woul d appear to conply with the requirenents of
Section 22 of The Labour Relations Act, R S.B.C., 1960,c. 205 as
amended, al though of course that is not a question which | have any
jurisdiction to determne. In any event, under my interpretation of
the coll ective agreenent, the Conpany was entitled to dispense with
the grievor's services before the conpletion of his probationary
period, and there has been no violation of the agreenent.

The grievance nust therefore be dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



