CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 355
Heard at Montreal, Tuesday, May 9th, 1972
Concer ni ng
CANADI AN PACI FI C RAI LWAY COMPANY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

The Brotherhood clains that the Conpany violated Rule 8 (a) of the
Col l ective Agreenment when they failed to pronote Messrs. Zannis and
Stanbra to positions of Clerk (Tracing) advertised in Bulletins
Nunmber 197 and 198 dated June 18, 1971

JO NT STATEMENT OF | SSUE:

Messrs. Zannis and Stanbra entered the Conpany's service in the
O fice of the Car Accountant in March 1971

Under date of June 18, 1971, Bulletins Number 197 and 198 advertising
tenporary positions of Clerk (Tracing) were posted in the Ofice of
t he Car Accountant.

Messrs. Zannis and Stanbra filed an application for these positions,
and when the Conpany did not pronote these enpl oyees the Union
requested the Conpany to furnish their reasons in writing.

The Conpany replied that they did not consider Messrs. Zannis and
Stanbra as permanent enpl oyees, as defined in Article 5 (c) of the
Col l ective Agreenent, as anended effective May 1, 1971, and were,
therefore, under no contractual obligation to award themthese
positions.

The Brotherhood disputed this action and clained | oss of wages on
behal f of these enployees. The Conpany declined paynent of the
cl ai ns.

FOR THE EMPLOYEES: FOR THE COVPANY:

(SGD.) W T. SWAIN (SGD.) J. W MALCOLM

GENERAL CHAI RVAN CH EF OF TRANSPORTATI ON -
CP RAIL

There appeared on behal f of the Conpany:

D. Cardi Labour Relations Officer, CP Rail, Nbntrea



R. Parsons O fice Manager, Chief of Transportation Ofice, CP,
Montrea

And on behal f of the Brotherhood.

W T. Swain General Chairman, B. R A C., Mntrea
T. Kairns - Vice General Chairman, Secy. Treas., B.R A C
Mont r ea

AWARD OF THE ARBI TRATOR

At the tine the grievors entered the Conpany's service, their

enpl oynent status was subject to the provisions of Article 5 (c) of
the collective agreenent then in effect. The effect of the article
was that the grievors would renain probationary enpl oyees for a
period of six nmonths. That article was as foll ows:

"(c) A new enpl oyee shall not be regarded as pernmanently enpl oyed
until after six (6) nonths' service, and, if retained, shal
then rank on the seniority roster fromthe date first
appointed to a position covered by this agree- nent. 1In the
meanti me, unless renoved for cause, which, in the opinion of
t he Conpany, renders himundesirable for its service, the
enpl oyee shall be regarded as conming within the terns of the
agreenent . "

As long as the grievors were subject to the provisions of that
article, it my be doubted whether they would be entitled to assert
clains based on the principle of seniority. They would, in
accordance with the | ast sentence of the article, "be regarded as
coming within the terns of the agreement” generally, but since one of
the terns expressed in that very section is that they would not "rank
on the seniority list" until the conpletion of the probationary
period, it would seemthat they woul d be unable to advance cl ai ns
based on seniority until that tinme.

That question need not be decided here, however, because the
provi sions of the collective agreenent were anended effective May 1,
1971, so that the article in question now reads as foll ows:

"A new enpl oyee shall not be regarded as permanently enpl oyed
until after 65 days' cunul ative service, and, if retained,
shall then rank on the seniority roster fromthe date first
appointed to a position covered by this agreenent. |In the
meanti me, unless renmoved for cause, which, in the opinion of
t he Conpany, renders himundesirable for its service, the
enpl oyee shall be regarded as conming within the terns of the
Agreenent . "

At the time of the job posting, the grievors' terns and conditions of
enpl oynent were governed by the provisions of the collective
agreenent then in effect. |In particular, their attainment of

per manent enpl oynent status was governed by the provisions of Article
5 (c) as anended effective May 1, so that they would achi eve such
status after 65 days' cumul ative servic It seens they had had 65
days' cunul ative service at the time of the job posting, and so would



be entitled to assert clains based on their seniority status. 1In the
i nstant case, there was no issue raised as to the grievors' ability
and nerit; their applications were rejected on the ground of their
bei ng probationary enpl oyees, and it is on that issue that this
matter is determined. At the hearing, nention was nmade of the
grievors' lack of work experience, but that is not an issue raised in
the subm ssion to arbitration.

It was contended by the Conpany that the anmendnent relating to the

I ength of the probationary period was not intended to have any
retroactive effect. It is not a question, however, of changing the
situation as it existed before the effective date of the amendment.
Rather, it is sinply the case that on the effective date of the
amendnent, the rul es changed. There is no reason why enpl oyees
shoul d not have the advantage, or the disadvantage, of such a change.
If the probationary period had been | engthened, they would then be
subject to that |onger period, although it could be that different
consi derations would apply in the case of enployees who had in fact
achi eved seniority status under the earlier provisions. 1In the

i nstant case, if the Conpany's position were correct, enployees hired
later than the grievors could achieve seniority status under the new
agreenent while the grievors were still probationers under the ol d.
There is no need to create anonml ous situations such as that, by
concluding that the collective agreenment does not apply equally to
all enpl oyees.

Accordingly, it is ny conclusion that the grievors were entitled to
assert clains to the jobs in question based on their seniority.

Since that is the only issue raised in this case, it follows that the
gri evance nust succeed. The grievors are entitled to the pronotions
in question, and to conpensation for |oss of earnings, and | so

awar d.

J. F. W WEATHERI LL
ARBI TRATOR



