CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 359

Heard at Montreal, Tuesday, May 9th, 1972

Concer ni ng

QUEBEC NORTH SHORE & LABRADOR RAI I VAY

and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

c ai

m for paynent of one hundred twenty-eight (128) niles by brakeman
H Mltais for January 10, 1972.

JO NT STATEMENT OF | SSUE:

Brakeman Maltais returned from an authorized | eave of absence and

reported available to work at

13: 15 hours January 10, 1972 di spl aci ng

brakeman Robi chaud in assigned Way Frei ght service normally |eaving
Sept-11es Monday and Thursday of each week.

However Way Freight did

not |eave until Tuesday norning.
The Uni on contends that brakeman Maltais should be paid 128 niles as
per article 5.02 of the Collective Agreenent.
The Union filed a grievance. The Conpany rejected the claim
FOR THE EMPLOYEES: FOR THE COMPANY:
(SG.) J. J. SIROS (SGD.) P. L. MORIN
GENERAL CHAI RMAN SUPERI NTENDENT - LABOUR
RELATI ONS
There appeared on behal f of the Conpany:
J. Bazi n Counsel
P. L. Mrin Superi nt endent Labour Rel ations, ONS&L Rly.
Sept-lles
F. LeBl anc Assi stant - Labour Rel ations
T. Leger Assi stant - Labour Rel ations
R. Morri s Trai nmaster - Train Mvenents
R. Copp Chief Clerk
R. Deschesnes - Chief Crew Dispatcher
And on behal f of the Brotherhood.

J.

J. Sirois General Chairman, U T.

U (T) Sept-Illes, Que.



AWARD OF THE ARBI TRATOR

The grievor here clainms the basic day guarantee under his way freight
assignnent, which was as a brakeman in way freight service on the

Moi sie Division, normally | eaving Sept-1les Mondays and Thursdays.
The basi c day guarantee was applicabl e Mondays, Tuesdays, Thursdays
and Fridays. On the day in question; a Monday, the grievor reported
avail abl e for work at 13:15 hours the train did not |eave that day
and the grievor clains the guarantee.

Article 5.02 of the collective agreenent, which governs the matter,
provi des as foll ows:

"Trai nmen in assigned way freight or road switcher service shal
be guaranteed not |ess than one hundred and twenty- eight (128)
mles or eight (8) hours for each cal endar working day
(including I egal holidays) they are avail able for service,
excl usive of overtine."

The question to be determined is sinply whether the grievor was
"avail abl e for service" on the day in question, within the neaning of
Article 5.02. If he was so available, then he is entitled to the
paynment guaranteed. The difficulty in construing the provisionis
that it does not indicate the extent to which an enpl oyee nust hold
hi nsel f available for service. It would seemclear that if an

enpl oyee were "avail able" only for the | ast few nonents of a day, he
could scarcely be regarded as conplying with the requirenments of the
article. On the other hand, to expect himto be available for the
whol e twenty-four hours of "each cal endar working day" referred to in
the article would be unreasonabl e.

In nmy view, it is reasonable availability having regard to the
assignment which the article calls for. The evidence is that where
it is required that enpl oyees be available on a particular "day",
they comply with that requirenment by booking in before noon on that
day. Thus half a day or nore counts as a day; |ess than half does
not. This is not an unreasonabl e application of the requirenment of
the article, and, on the evidence, it has been the practice of the
Conpany for sone years, both with respect to daily guarantees such as
that dealt with in Article 5.02, and "periodic" guarantees provi ded
for el sewhere in the agreenent.

Since the grievor did not report hinmself available for at |east half
the day in question, he was not regarded as being "avail abl e" on that
day within the neaning of Article 5.02. In this, the Conpany applied
the article in a reasonable way, consistent with its established
practice. It may be concluded that the grievor has not brought
himself within the provisions of the article.

Accordingly, the grievance nust be di sm ssed.



J. F. W WEATHERI LL
ARBI TRATOR



