CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 362

Heard at Montreal, Tuesday, May 9th, 1972
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Clainms of crews in charge of Conductors K. Kasper, G L. Mantha and
T. E. McKinley, February 22, 1970.

JO NT STATEMENT OF | SSUE:

On February 22, 1970 an unassi gned pool crew in charge of Conduct or

K. Kasper was ordered, in proper turn, at the away-from hone term na
of Foleyet to handle train No. 308 in straight-away service to their
home termnal at Capreol. Upon reporting for duty, the crew was
required to proceed light to M ssonga, from which point they operated
train No. 308 through Foleyet to Capreol, the final term nal or
poi nt for which call ed.

Conduct or Kasper's crew clai ned paynent for the service performon
the basis of two separate tours of duty, nanmely, one tinme return
claimng 109 mles each for the service from Fol eyet to M ssonga and
return and another tinme return claimng 155 nmles each for the
service from Fol eyet to Capreol. The Conpany all owed paynent on the
basi s of continuous service from Fol eyet to Capreol via M ssonga.

These enpl oyees subsequently submitted clains for paynment of 32 niles
each at through freight rates of pay, being the difference between
the mles clained and the mles paid. Paynment of the clains was
declined by the Conpany and the Union contends that in refusing to
make paynment, the Conpany violated Article 9, Rule (c) of Agreenent
4.16.

Two ot her pool crews from Capreol, in charge of Conductors MKinl ey
and Mant ha, who stood first and second out respectively at Fol eyet,
submitted clains under the provisions of Article 30 of Agreenent
4.16, each contending they were run around when crew of Conduct or
Kasper operated train No. 308 through Fol eyet enroute to Capreol
The Conpany al so declined paynent of these clains.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) G. R ASHWAN (SGD.) K. L. CRUWP
GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT -

LABOUR RELATI ONS



There appeared on behal f of the Conpany:

A. J. DelTorto System Labour Rel ations Oficer, CNR, MI.
M A. Mat heson Labour Rel ations Assistant, CN R, Mntrea
M Del Greco Enpl oyee Rel ations Assistant, C. N. R, Capreo
L. B. MacDonal d Mast er Mechanic, C. N. R, Capreo

And on behal f of the Brotherhood:

G R Ashman General Chairman, U T.U (T) Toronto
F. R diver Secretary, General Committee, Lo. 1130, U T.U
Toronto

AWARD OF THE ARBI TRATOR

Conduct or Kasper and crew claimto have perfornmed two tours of duty
in the circunstances described in the joint statenent of issue. |If
this is correct, then the crew standing first out was run-around with
respect to the second tour of duty and would have a justifiable claim
toit. It is acknow ed however, that the crew standi ng second out
woul d not be so entitled.

Conduct or Kasper and crew were working in pool service on a first-in,
first-out basis handling unassigned trains on the territory between
Capreol and Fol eyet. On February 22, 1970, they were ordered, in
their proper turn, to handle train No. 308 in straightaway service
from Fol eyet eastward to their hone term nal at Capreol. \Wen they
reported for duty, however, they were instructed to proceed first

wi th engi ne and caboose to M ssonga, 18.6 mles west of Foleyet, to
pick up their train, No. 308, since the crew handling the train from
Hor nepayne to Fol eyet had booked rest at M ssonga. |In ny view,
nothing turns on the fact that the territory west of Foleyet is
usual |y served by Hornepayne crews. The question is not whether the
i nstructions were proper but whether the trip from Fol eyet to

M ssonga and return constituted one conplete tour of duty. Wen the
crew returned with their train to Foleyet, they then carried on
through to Capreol in the usual manner.

The Union's primary allegation is that there was a viol ation of
Article 9 (c), which provides as foll ows.

"(c) Trainmen in pool or irregular freight service nay be called
to make short trips and turn-around, with the understanding
that one or nore turn-around trips may be started out of the
same term nal and paid actual miles, with a mnimm of one
hundred (100) miles for a day, provided (1) that the nm | eage of
all the trips does not exceed one hundred and twenty (120)
mles, (2) that the distance run fromthe termnal to the
turni ng point does not exceed thirty (30) mles, and (3) that
trai nmen shall not be required to begin work on a succeeding
trip out of the initial term nal after having been on duty
ei ght (8) consecutive hours, except as a new day subject to the
first-in first-out rule, or practice."

In ny view, the provisions of Article 9 (d) are also of sone
significance. They are as foll ows:



"(d) Trainmen will be notified when called whether for

strai ght-away or turn-around service and will be compen-
sated accordingly. Such notification will not be changed
unl ess necessitated by circunstances which could not be
foreseen at tinme of call, such as accident, engine
failure, wash-out, snow bl ockade or such other like

erer gency.

Trainmen will not be called for turn-around service where

the distance fromthe terninal to the turn-around point is
100 miles or over and in unassigned service the first-in
first-out rule will apply to unassigned trainmen at the
turn-around point.

This does not apply to work service (including Sperry
cars, inspection cars, weedi ng machi nes and sinlar equip-
ment when used in service during trip or day's work) wreck
or construction service."

The circunmstances of the case are very sinmliar to those of Case No.
204, although the Union points out that that case dealt with an
assiged ed crew, whereas in the instant case an unassigned crewis

i nvol ved. That case involved the provisions of Article 9 (d), and it
was held that the performance of certain short turn-around work did
not constitute a change in notification of a crew called for

strai ghtaway service, since the straightaway assi gnnent was in fact
carried out. The sane may be said here. The crew, albeit in

unassi gned service, was called for straight-away service from Fol eyet
to Capreol and in fact carried out that service. They were not
called for turn-around service, although they did performthe short
turn-around described, prior to proceeding on from Fol eyet to
Capreol. There is no "automatic end of trip" rule which would have
the effect of concluding a tour of duty when the grievors passed

Fol eyet after having gone to pick up the train at M ssonga.

The col |l ective agreenent clearly distinguishes between straight- away
and turnaround service. Were enployees are called "to nmake short
trips and turnaround", Article 9 (c) sets out certain limts on the
extent of the work that may properly be performed. 1In Case No. 196
a crew was called in straightaway service but did not conplete that
service but returned to the term nal and then (being first out)

proceeded with other work. In the circunstances of that case it was
held the crew did performtwo separate tours of duty, and in two
di stinct classes of service, on the day in question. |In the instant

case, however, the straightaway service for which the grievors were
call ed was performed. The situation is analogous to that dealt with
in a number of previous cases where it was held that one continuous
tour of duty was perfornmed. Thus, in Case No. 197, the crew carried
out the straightaway service for which it was called, but preceded
that with a short turnaround assi gnnent assisting another train. The
reasoni ng of that case was adopted in Case No. 204 which involved
the sane parties and the sane agreenent as in the instant case.

For the reasons set out above and in the earlier cases, it is ny view
that in the circunstances of this case the grievors perforned one
tour of duty on the day in question. Accordingly the grievance nust



be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



