CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 365
Heard at Montreal, Tuesday, June 13th , 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COVMPANY
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREl GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES
Dl SPUTE:
The Brotherhood clains the Conpany violated Article 9 in the 6.1
Agreenment when it assessed "Caution" against the record of Motorman
R Gouchy, St. John's, Newfoundl and.
JO NT STATEMENT OF | SSUE
On January 28, 1972, Motornman R Grouchy was the driver of Unit 70362
whi ch was involved in an accident which left the left side of Unit

70362 damaged and the | eft exhaust damaged.

An investigation was held in the matter on February 7, 1972 at which
time the Grievor stated he was not aware of the charges agai nst him

On February 8, 1972 the Grievor's record was assessed a "Caution”

The Brotherhood clains violation of Article 9 in that specific
charges was not |aid against M. G ouchy and this objection was

rai sed by Local Chairnman Wal sh (Fel | ow-enpl oyee) at the investigation
and the Brotherhood clains the accident was caused by inproper
tractioned tires.

The Brot herhood requested that the "Caution”™ be renoved fromthe
Grievor's service record.

The Conpany has deni ed the Brotherhood' s request.

FOR THE EMPLOYEES: FOR THE COMPANY
(SGDb.) E. E. THOVS (SGD.) K L. CRUW
GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. A D arnmd System Labour Relations Oficer, C.NR
Mont r ea
H. Peat Enpl oyee Rel ations Supervisor, C.N R



St.John's, Nfld

D. MacDonal d Agreenments Analyst, C.N.R, Mncton, N.B
W F. Harris System Driving Supervisor, C.N.R, Mntrea
B. Lynch Shed Foreman, C.N.R, St. John's, Nfld.

And on behal f of the Brotherhood:

E. E. Thons CGeneral Chairman, B.R A . C., Freshwater, P.B.
Nf | d.

M J. Wl sh Local Chair?an, Lo.443, B.R A C., St.John's,
Nf I d.

M Pel oqui n Adm. Asst. to Int'l Vice Pres., B.R A C.
Mont r ea

AWARD OF THE ARBI TRATOR

On the evidence, it seens clear that the accident in question was
caused by the grievor's careless and i nproper acceleration of his
vehicle. The claimthat the accident was due in sonme way to the
tires on the grievor's vehicle is not supported by the evidence;
there is a conflict as to the condition of those tires, but in any
event there has not been shown to be any connection between them and
the accident. In ny view, the grievor was carel ess and discipline
was properly inposed. The discipline inposed would appear to have
been the | east possible, that is a "caution".

My conclusion is based on the evidence properly before ne. At the
heari ng the Conpany sought to adduce evidence of the recording of the
tachograph connected to the vehicle in question. Such evidence would
certainly be relevant in a matter of this sort, but it had not been
anong the materials shown to the General Chairman when he nmade a
request, pursuant to Article 9.2 of the collective agreenent, to be
shown "all the evidence" in the case. The Conpany acted in good
faith, and it was not until shortly before the hearing that it
considered the recording of the tachograph to be of inportance. It
was not, however, then shown to the Union, and it was mnmy ruling that
it could not in the circunstances, be adduced at the hearing.

It was contended by the Union that Article 9.2 of the collective
agreenent was not conplied with in that the grievor was not given
proper notice of "the charges against hinf'. The grievor was advi sed
to report "for the purpose of investigation into the Mdtor Vehicle
acci dent Report dated January 28, 1972 resulting in damage to Unit
70362". There can be no doubt thant the grlevor knew what the

i nvestigation was about, and it is perfectly clear that such an

i nvestigation put his own conduct in question. It is clear from
Article 9.1 that discipline may not properly be inposed until after
an investigation has taken place. It is sufficient for the purposes

of the notice of investigation under Article 9.2 that an enpl oyee
know the subject nmatter, and be aware that he may be required to
defend his own conduct There was nothing unfair to the grievor in the
proceedi ngs which were held, and the provisions of Article 9 were, in
my view, conplied wth.

For the foregoing reasons it must be concluded that there was just
cause for the discipline inposed, and that there was no viol ation of



the procedural provisions of the agreement.

The grievance is accordingly dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



