CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 366
Heard at Montreal, Tuesday, July 11th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:
Cl ai nrs of Conductor T. H. Atherton, August 25, 1970.
JO NT STATEMENT OF | SSUE

On August 25, 1970, freight train No. 474 which normally operated
from Capreol at 1215 hours, was ordered for 1030 hours and the
Conpany attenpted to contact the assigned crew consisting of
Conductor T.H. Atherton and two brakemen to handle the train. The
Conpany was successful in contacting the two brakenmen but its severa
attenpts to contact Conductor Atherton and call himfor the

assi gnment were unsuccessful. A relief conductor was therefore used
in place of Conductor Atherton and this crew operated the assignhment
Capreol to South Parry and back to Capreol

Conductor Atherton submtted clainms for | oss of earnings in the
anmount of 150 miles at through freight rate of pay and 136 niles at
way freight rate of pay representing nmles earned by the relief
conductor. The Conpany declined paynent of the clains and the Union
all eges that in doing so, the Conpany violated the second paragraph
of Article 53, and the second paragraph of Article 80, Agreenent
4.16.

FOR THE EMPLOYEES:

(SGD.) G R ASHVAN
GENERAL CHAI RVAN

FOR THE COMPANY:

(SGD.) K. L. CRUWP
ASSI STANT VI CE- PRESI DENT
LABOUR RELATI ONS

There appeared on behalf of the Conpany:

A. J. Del Torto
D. C. Fraleigh

H E. Young

System Labour Relations Oficer, C. N R
Mont r ea

System Labour Relations Oficer, C. N R
Mont r ea

Trai nmaster, C. N R, North Bay, Ontario.

And on behal f of the Brotherhood.



Ashman General Chairman, U T. U (T) Toronto
Aiver Secretary Ceneral Coamittee, Lo.1130,
UT.U(T) Toronto

AWARD OF THE ARBI TRATOR
The second paragraph of Article 53 provides as foll ows:

"Except as otherw se provided in Article S2, Section 2, trainnmen
assigned to regular runs will not be considered absent from duty
after being relieved on arrival at final term nal at end of day's
run until again required for their regular assignnent. |If their
services are required in the interval, they will be notified, and
if so notified and not used, will be paid a m nimum day, unless
cancelled prior to the starting tinme of their regular assignnment
if it were being worked on that day, in which event they will be
al l owed hal f a day."

The grievor was assigned to a regular run |leaving Capreol at 1215
hours. Certainly the Conpany was entitled to change the starting
time of the run, and in such a case it would be obliged to notify the
grievor in accordance with the provision quoted above. On the day in
qguestion, the Conpany attenpted, unsuccessfully, to do this. In
fact, however, the grievor did call at the yard office at 0910 hours,
at which tinme he learned that the train had been called at 0830 for
departure at 1030 hours. The Conpany had by then call a relief
conductor in the grievor's place.

It does not appear that an enployee on a regularly assigned rur is
required to remain at home at all times between runs, against the
possibility of a notification of a change in departure tines. On the
ot her hand, where an enpl oyee cannot be reached for purposes of
notice, it would be unreasonable to conclude that the Conpany

vi ol ated the agreement where notice was not effectuated on this
account. The entitlement of regularly assigned trainnen to their
runs appears to be clearly established under the second paragraph of
Article 80:

"Regul arly assigned trainnmen will, when avail able for service,
make their regular assigned trip or run notw thstanding the
trains may be late or running ahead of tine except as
otherwi se provided in this Article."

In view of the possibility of changes in train tinme, contenplated by
the agreement, it cannot be said that Article 80 guarantees to a
trainman the inconme fromhis run, in a case where there has been a
change of train time but where he has hinself nade it inpossible for
notice to be received. 1In the instant case, had the grievor not
called at the yard office as he did, but sinply reported in the usua
way for a 1215 departure wi thout having been avail able for any
earlier call, then different considerations would apply. In this
case, however, the grievor, having been away from his honme as he was
entitled to be, quite properly called at the yard office to enquire
as to his train. The grievor was in fact at the yard office an hour
and five mnutes before the tine when he would be required to report
for duty with respect to the 1030 departure. |In these circunstances,



it would appear that he was "avail able for service" within the
nmeani ng of the second paragraph of Article 80, and that he was
therefore entitled to nmake his regular trip, as that section
provides. Contrary to the subni ssion made by the Conpany, | am
unable to see in the Joint Statenent of |Issue any agreenent that the
grievor was not available for service, and in the circunstances of
this particular case, it is my conclusion that he was so avail abl e.
The circunstances, in ny view, are quite different fromthose dealt
with in Case No. 212.

For these reasons it nust be concluded that in the circunstances the
grievor was inproperly held back fromhis regular run, and that he is
entitled to conpensation for his |loss of earnings. The grievance is
accordingly all owed.

J. F. W WEATHERI LL
ARBI TRATOR



