CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 367
Heard at Montreal, Tuesday, July 11th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:
Al | eged violation of Article 151 of Agreenent 4.16.
JO NT STATEMENT OF | SSUE

In 1970, Conductor F. A. WIlson was granted four weeks annua

vacation for the tine worked by himin the precedi ng cal endar year

At the time of taking his vacation, which comenced on June 29, 1970,
he was regularly assigned to a yard service assi gnment working within
the switching linmts of Toronto Term nals.

Conductor W1l son submtted tinme returns claimnmng paynent of the
vacation on the basis of 8 % of his 1969 gross wages. The Conpany

al  owed paynent on the basis of twenty working days (4 weeks) at the
yard service daily rate, pursuant to Article 151-A, Annual Vacation -
Yard Service, of Agreenent 4.16.

The enpl oyee subsequently submitted a claimfor $250.33, being the

al l eged difference between the paynment sought by the claimant and the
anount paid by the Conpany. The clai mwas declined by the Conpany
and the Union contends that, in so doing, the Conpany viol ated
Article 151, Annual Vacation Road Service, of Agreement 4.16.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) G R ASHVAN (SGD.) K. L. CRUWP
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behalf of the Conpany:

A. J. Del Torto System Labour Relations Oficer, C. N R,
Mont r ea

D. C. Fraleigh System Labour Rel ations Oficer, C. N R

S. Ni chol son Assi stant Superintendent, C.N. R, Toronto

And on behal f of the Brotherhood:

G R Ashman General Chairman, U T.U. (T), Toronto



F. R diver Secretary Ceneral Committee, Lo. 1130,
UT.U(T), Toronto

AWARD OF THE ARBI TRATOR
Article 151 (1) (c), relied on by the Union, provides as foll ows:

"(c) An enployee who at the beginning of the cal endar year has
conpl eted 18 years of continuous enpl oyee rel ationship and who
has rendered conpensated service of 180 cal endar nonths
calculated fromthe date of entering service, will be allowed
one cal endar day's vacaticn for each 13 days worked and/ or
avail abl e for service, or major portion of such days during the
precedi ng cal endar year with a maxi mum of four weeks.
Conpensation for such vacation will be 8 % of the gross wages of
t he enpl oyee during the precedi ng cal endar year."

Article 151 deals with "Annual Vacation - Road Service". At the

begi nning of the cal endar year 1970, it seens that the grievor net
the service requirenents set out in Article 151 (1) (c) and, if he
was an enployee in road service, it would seem he would be entitled
to vacation pay based on 8 % of his gross wages for 1969. Strangely,
the material before ne does not state expressly what type of service
the grievor was engaged in at the beginning of 1970, but he seens to
have been a "15th Seniority District trainman", and he is described
as a conductor, and it may be assuned for the purpose of this
decision that he was in road service. The Union oontended that it is
the class of service in which the enpl oyee was engaged at the

begi nning of a cal endar year which determines he applicability of
section 151. | amunable to read the provision of the article that
way. The reference to "the beginning of the cal endar year" is surely
a reference to the point in tine at which vacation entitlenent is
deternmined. Article 151 does not deal explicitly, or inplicitly,
with the question of the effect on vacation entitlenent of a change
in class of service.

Article 151-A, relied on by the Conmittee deals with "Annual Vacation
- Yard Service" and provides in section (1) (c) as follows:

"(c) An enployee who, at the beginning of the cal endar year has
conpl eted 18 years of continuous enpl oyee rel ationship and who
has rendered conpensated service in 180 cal endar nonths
calculated fromdate of entering service will be allowed one
wor ki ng day's vacation with pay for each 12 1/2 days worked
and/or available for service, or a major portion of such days,
during the preceding cal endar year, with a maxi num of 20 worKki ng
days. "

Again the section sinply details the vacation entitlenments of

enpl oyees to whomthe article applies, that is yard service

enpl oyees. It is silent as to the effect of change of class of
service. But there is a provision within Article 151-A which does
deal with the matter, nanely, section (1) (f), which is as foll ows:

"(f) An enployee will be conpensated for vacation on the basis
of the service to which he was assigned at the tine of taking



his vacation."

At the tinme he becane entitled to vacation pay, the grievor was an
enpl oyee in yard service. That is a fact set out in the Joint
Statenent of Issue. Whatever his status at the beginning of the
year, the grievor becane an enployee in yard service when he was
awarded, by bulletin, a job described as T-19 (530) Yard. This was
one of the assignments described as as "yard assignnents" in the
menor andum of agreenent set out on p.224 of the collective agreenent.
The Uni on contended that the assignnent was really one in road
service, but the contention sinmply cannot be considered, since the
matter of the grievor's class of service at the material tinmes is
expressly and clearly dealt with in the Joint Statenent of Issue and
nmust be taken as an agreed fact.

The concl usi on nust be that at the tine of taking his vacation, the
grievor was in yard service. Article 151-A (1) (a) provides
expressly that in such a case, the enployee is to be conpensated for
vacation on the base of such service. It would be to contradict the
clear provision of the collective agreenment to cone to any other
concl usi on.

Accordingly, the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



