CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 368
Heard at Montreal, Tuesday, July 11th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Claimof Brakeman R J. Hyde, Rexdale, for $210.29 additional pay.

JO NT STATEMENT OF | SSUE:

On Friday, Decenber 5, 1969, Brakeman R. J. Hyde, who was regularly
assigned to a yard service assignment at Rexdale, Ontario, was

st opped by the Metropolitan Toronto Police while driving his car hone
fromwork. In the car the police found a consi derabl e anpunt of

mer chandi se fromvarious firns which the Conpany serviced at Rexdal e.
M. Hyde was unable to explain the presence of the nerchandise to the
sati sfaction of the police and was apprehended by them The Conpany
hel d Brakeman Hyde off work for an investigation in the matter from
Decenber 8, 1969 to February 3, 1970 inclusive. He was not assessed
discipline with respect to the incident.

The enpl oyee subnitted a tinme return clainming a day's pay for each 24
hours hel d out of service. The Conpany all owed paynent on the basis
of the actual tinme |ost pursuant to Article 24 of Agreenent 4.16.

The cl ai mant subsequently submitted a claimfor an additiona

$210. 29, representing the difference between the time clained by him
and the tinme paid by the Conpany. The claimwas declined by the
Conpany and the Union contends that in refusing to nake paynent, the
Conpany violated Article 154 of Agreenent 4.16.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) G R ASHVAN (SGD.) K L. CRUWP
GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of ?]e Conpany.

A. J. Del Torto System Labour Relations Oficer, C.NR
Mont r ea
D. C. Fraleigh System Labour Rel ations Oficer, C.NR



Mont rea
E. B. Roach Trai nmaster, C. N. R, Toronto

And on behal f of the Brotherhood:

G R Ashman Genelal Chairman, U T.U (T) Toronto
F. R diver Secretary Ceneral Committee, Lo. 1130,
UT.U(T) Toronto

AWARD OF THE ARBI TRATOR
Article 154, relied on by the Union, is as foll ows:

"No enployee will be disciplined or dismssed until the charges
agai nst him have been investigated, the investigation to be
presi ded over by the nman's superior officers. He may, however,
be held off for investigation not exceeding three days, and wl |
be properly notified of the charges against him He may sel ect
a fell ow enpl oyee to appear with himat the investigation, and
he and such fell ow enployee will have the right to hear all of
the evidence submitted; and will be given an opportunity through
the presiding officer to ask questions of w tnesses whose

evi dence may have a bearing on his responsibility, questions and
answers will be recorded. He will be furnished with a copy of
his statenent taken at the investigation. The enployee will be
advised in witing of the decision within fifteen days fromthe
date investigation is conpleted except as otherwi se nutually
agreed. If not satisfied with the decision he will have the
right to appeal within thirty days fromthe date he is notified
thereof. On request, the General Chairman will be shown al
evidence in the case. 1|n case discipline or disnmissal is found
to be unjust, he will be exonerated, rein- stated if dism ssed,
and paid a mninmum day for each twenty-four hours for tinme held
out of service at schedule rates for the class of service in

whi ch he was | ast enployed. Wen enpl oyees are to be

di sciplined, the discipline will be put into effect within
thirty days fromthe date investigation is held.

It is understood that the investigation will be held as quickly
as possible, and the layover time will be used as far as
practicable. Enployees will not be held out of service pending

renderi ng of decision except in cases of disnissable offences."”

Had it not been for the presence in the collective agreenent of
Article 24, there might be nerit in the viewthat Article 154 would
apply not only in the case of an enpl oyee who was di sciplined and
whose discipline was found to be unjust, but also to the case of an
enpl oyee who, |ike the grievor, |oses earnings by reason of being
hel d out of service pending what may be call a disciplinary

i nvestigation, even though no discipline is ultimtely inposed.

The matter of conpensation for |oss of earnings in the case of an
enpl oyee held for investigation but not subjected to discipline is,
however expressly provided for in Article 24, the material portions
of which are as follows:



"Trai nmen who, during their off duty time, are required to
attend Conpany investigations or who are held off work by the
Company for such investigations, and no responsibility is
attached to themin connection with the matter under
i nvestigation (i.e. not subject to discipline), and trainnen
who are held off work on Conpany busi ness on order of the

proper officer, will be paid as under
(a) Trainnmen in assigned service will be paid for actual tine
| ost; when no tinme is lost pay will be allowed hour for hour

for the first eight (8) hours in each twenty-four (24) hours
so held (conmputed fromtine required to report or to deadhead)
on the basis of one-eighth (1/8) of the daily rate applicable
to the service in which usually engaged.

In providing for paynment for actual tinme lost, Article 24 would
appear to provide an appropriate renmedy in the situations with which
it deals. That is, it is the actual loss which is made up. |If
Article 154 were applied in the manner sought by the grievor, it
woul d seemthat the grievor's recovery woul d exceed the anount of his
actual loss. It is not, however, necessary for nme to deal here with
the question of the application of Article 154 since, as | have said,
Article 24 applies expressly to the situation. This explicit
provi si on nmust govern the matter, having precedence over the nore
general provision of Article 154.

For the foregoing reasons, the grievance nust be dismn ssed.

J. F. W WEATHERILL
ARBI TRATOR



