CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 378
Heard at Montreal, Wednesday, October 11, 1972
Concer ni ng
CANADI AN PACI FI C TRANSPORT COMPANY LI M TED
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES
DI SPUTE:
The Union clains the Conpany violated Article 8.5.2 of the Agreenment.
JO NT STATEMENT OF | SSUE:

Several enployees at W nni peg, Manitoba, were required to Wirk eight
hours on Christnas Day, Boxing Day, 1970, and New Years' Day 1971

The Uni on contends the enpl oyees having qualified as per Article 8.2
of the Agreenment must be paid as per Article 8.5.1 of the Agreenent
and in addition be paid for the Ceneral Holiday as per Article 8.5.2
of the Agreenent.

The Conpany contends the enpl oyees involved were properly paid in
accordance with Article 8.5.2(b) of the Agreenent.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) L. M PETERSON (SGD.) C. C BAKER
GENERAL CHAI RVAN DI RECTOR, LABOUR

RELATI ONS AND SAFETY

There appeared on behal f of the Conpany:

C. C. Baker Director, Labour Relations & Safety, CP
Transport, Vancouver.

And on behal f of the Brotherhood.

L. M Peterson CGeneral Chairman, B.R A C., Toronto
G Moor e Vice General Chairman, B.R A.C., Toronto
F. C. Sowery Vice General Chairman, B.R A.C., Mntrea

AWARD OF THE ARBI TRATOR



Article 8.5.1 of the collective agreenent provides as follows:

"8.5.1 (a) An assigned enployee qualified under Section 8.2 of
this Article and who is not required to work on a genera
hol i day shall be paid eight hours' pay at the straight tine
rate of his regular assignment.

(b) An unassigned or spare enployee qualified under Section
8.2 of this Article and who is not required to work on a
general holiday shall be paid eight hours' pay at the
straight-tinme rate applicable to the position in which such
enpl oyees worked his last tour of duty prior to the genera
hol i day. "

Al t hough the enpl oyees referred to in the grievance were qualified
under Article 8.2, they were of course required to work on the
general holidays in question. They do not therefore cone within the
scope of Article 8.5.1, which deals with paynent to enpl oyees "not
required to work on a general holiday". It is clear that Article
8.5.1 sinply has no application in these circunstances.

Article 8.5.2 of the collective agreement is as foll ows.

"8.5.2 An enployee qualified under Section 8.2 of this Article and
who is required to work on a general holiday shall, at the
option of the Conpany:

(a) be paid, in addition to the pay provided in
sub-section 8.5.1 hereof, at a rate equal to one and
one-half times his regular rate of wages for the actua
hours worked by himon that holiday with a mnimum of two
hours and 40 m nutes for which two hours and 40 m nutes
service may be required but an enpl oyee called for a
speci fic purpose shall not be re- quired to perform
routine work to make up such minimumtinme. Wen nore than
one shift is worked by an enpl oyee on a general holiday,
the provision of this clause (a) shall apply to the first
shift only, or

(b) be paid for work perforned by himon the holiday in
accordance with the provisions of the applicable
collective agreenent with a mninum of four hours at the
pro rata rate for which the equival ent hours of service
may be required but enployees called for a specific

pur pose shall not be required to performroutine work to
make up such minimumtine and, in addition, shall be given
a holiday with pay on the first cal endar day on which the
enpl oyee is not entitled to wages foll owi ng the holiday;
pay for such holiday shall be eight hours at the straight
time rate of the position worked on the holiday."

The enpl oyees referred to in the grievance were qualified under
Article 8.2, and were required to work on the general holidays
referred to. Thus, Article 8.5.2 applies, and by its terns, the
Conmpany had the option of paying the enpl oyees concerned either under
Article 8.5.2 (a) or under Article 8.5.2 (b). In the event that



option (a) is chosen, then the paynent to be nade thereunder includes
"the pay provided in sub-section 8.5.1". In the event that option
(b) is chosen, then a holiday with pay is provided "on the first

cal endar day on which the enployee is not entitled to wages follow ng
the holiday". |In each case there are particular provisions as to
paynment for tinme worked, and in each case, it will be seen, a day's
hol i day pay is provided for

In the instant case the enployees referred to were paid pursuant to
Article 8.5.2 (b). In the circunmstances, the Conpany had the option
set out in Article 8.5.2, and sel ected one of those, as it was
entitled to do. As has been shown, Article 8.5.1 has no application
in the circunstances. Since paynent was made under Article 8.5.2
(b), and paynment pursuant to that provision is not itself in dispute,
it must be concluded that the collective agreenent has been conplied
wi t h.

It is the Union's contention that the enpl oyees were entitled not
only to the paynent pursuant to Article 8.5.2, but also to the
paynment provided for in Article 8.5.1. As has been shown, however,
the collective agreenent sinply does not call for such a paynent in
the circunstances of this case, and Articie 8.5.1 has no application
here. Clearly, Article 8.5.1 applies to enployees who are not
required to work on the holiday, Wiereas Article 8.5.2 applies to
those, such as the enpl oyees concerned, who are required so to work.

It was contended for the Union that the collective agreenent, inits
hol i day pay provision, does not conply with the requirements of The
Canada Labour (Standards) Code. It is not clear to nme, on the
material before me that this is so, but in any event the question
which | amto decide is one arising under the collective agreenent
made by the parties. It was not shown that | had any other source of
Jurisdiction. Accordingly, and having regard only to the provisions
of the collective agreenent, it nust be my conclusion that the
col l ective agreenent has not been violated. The grievance nust
accordingly be dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



