CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 388
Heard at Montreal, Tuesday, Novenber 14th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
and
UNI TED TRANSPORTATI ON UNI ON (T)
EXPARTE
Dl SPUTE:
Di sci pline assessed Yard Foreman E. J. Lanning, Sarnia.
EMPLOYEES STATEMENT OF | SSUE
On Cctober 8, 1971, while the 0655 "tunnel " assignnent at Sarnia,
Ontario, was travelling westward on the South Track, it passed Signa
2LA which displayed a stop indication, and ran through Power Swi tch
No. 7 causing danage thereto.
Foll owi ng i nvestigation, Yard Foreman E. J. Lanning, who was in
charge of the assignnent, was suspended from service for 45 days for
viol ation of Operating Rules 34 and 292.
The Uni on appeal ed the discipline on the grounds that it was "nopst
severe", and requested that it be renoved and the enpl oyee

conpensated for | oss of earnings.

The request was declined by the Conpany.
FOR THE EMPLOYEES:

(SGD.) G E. MLELLAN
ASSI STANT GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

A. J. DelTorto System Labour Rel ations Oficer, C.NR
Mont r ea
J. A Caneron Labour Rel ations Assistant, C.N.R, Mbntrea

And on behal f of the Brotherhood:

G E MlLellan Assi stant General Chairman, U T.U (T) -
Toronto
R E Treitz Local Chairman, U T.U. (T) Sarnia



AWARD OF THE ARBI TRATOR

The Conpany has raised a prelimnary objection going to the question
of the jurisdiction of the Canadian Railway O fice of Arbitration to
entertain this matter. Wile the grievance was at first received by
t he Conpany and processed through the grievance procedure to
arbitration, the Conpany refused to join in the Joint statenent of

i ssue when it was found that the grievor was assigned to a "tunnel"
assignment at Sarnia. The objection is that the grievor was not a
menber of the bargaining unit covered by Collective Agreenent 4.16,
the agreement under which the Union seeks to proceed. This objection
is one of fundanental Jurisdiction, and the fact that it was not

rai sed earlier does not prevent its being raised now.

There is no dispute as to the facts relating to the matter of
jurisdiction. The grievor is an enployee of the Conpany, and he

wor ks on the "tunnel" assignnment between Sarnia, Ontario and Port
Huron, M chigan, U S. A This assignnment involves work which was
formerly performed in the name of the St. Clair Tunnel Conpany,

al t hough that Conpany was di ssolved in 1958 and its assets
transferred to the Canadi an Nati onal Railway Conpany. |Its
operations, however, are distinguishable fromthose in the Conpany's
yard operations at Sarnia, and the persons now performng its work
are covered by a Collective Agreenent between the Conpany and the
Union in respect of the Conpany's "Central Region Lines in the United
States". It is common ground that the grievor is covered by the

Col | ective Agreenent, known as Agreenent 4.18, which applies to

enpl oyees in these operations. Hi s wages and working conditions are
governed by that agreenent, and not by Agreement 4.16 which applies
to enployees in the Conpany's yard operation at Sarnia, or nore
generally to "Trai nmen and Yardnen on Eastern Lines". The grievor,
it seenms clear, is not on an "Eastern Line" within the neaning of
Agreenment 4. 16.

The incident over which the grievor, a Canadi an, was disciplined
occurred in Sarnia. It was the Union's contention that as he was in
Canada and subject to Canadian | aw, the grievance ought to be heard
by this tribunal. No doubt the grievor was, at the time, subject to
Canadi an law and in particular to the Uniform Code of Operating Rules
i ssued under the authority of the Canadi an Transport Conmm ssion. The
qguestion of Jurisdiction, however, is not one of what rul es apply,

but rather of what tribunal is to apply them In particular, the
guestion before ne is whether the Canadi an Railway O fice of
Arbitration has jurisdiction in the matter, and the answer to that
guesti on depends sinply on whether or not the grievor is subject to a
Col | ective Agreenent under which grievances may be referred to the

Canadi an Railway Office of Arbitration. In the instant case, the
question is whether the grievor is a nmenber of the bargaining unit
covered by Collective Agreenent 4.16. It is clear fromthe foregoing

that he does not. Therefore, it must be concluded that the Canadi an
Rai l way Office of Arbitration has no jurisdiction in the matter, and
t hese proceedi ngs nust accordingly be terni nated.



J. F. W WEATHERI LL
ARBI TRATOR



