CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 390
Heard at Montreal, Tuesday, Novenber 14th, 1972
Concer ni ng
CANADI AN PACI FI C EXPRESS COMPANY ( CP EXPRESS)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

The Brotherhood clains that the Conpany violated Article 8, of the
Agreenent, when enpl oyee H Chartrand, Sudbury, Ontario, was
suspended fromthe service w thout pay from August 9th, 1971, to
Sept enber 21st, 1971, inclusive, and twenty denerits placed agai nst
his record.

JO NT STATEMENT OF | SSUE

Enmpl oyee Chartrand was schedul ed to take three days annual vacation
in Novenber 1971. June 29th 1971, he requested that he be allowed to
take the three days, August 3rd, 4th, and 5th, 1971, also that he be
gi ven one day's | eave of absence (August 6th, 1971) account his

i mpendi ng weddi ng, July 31st, 1971

He was not given a definite answer and on July 3Qth, 1971, put his
request in witing. He was advised that his request was declined and
was instructed to report for duty on his regular shift August 3rd,
1971. Chartrand absented hinself fromduty for the entire four days
requested and on return August 9th, 1971, was suspended.

The suspension was |ifted Septenber 22nd, 1971, and enpl oyee
Chartrand was returned to service without pay for tinme |ost due to
suspensi on and twenty denerits were placed against his record.

The Brotherhood clained that the discipline by suspension inposed was
i mproper and requested that the enpl oyee be paid back wages for tine
hel d out of service and that the twenty denerit marks be renoved from
his record

This claimwas denied by the Conpany.

FOR THE EMPLOYEES: FOR THE COVPANY:
(Sgd.) L. M PETERSON (Sgd.) F. E. ADLAM
GENERAL CHAI RVAN DI RECTOR, LABOUR RELATI ONS

AND PERSONNEL



There appeared on behal f of the Conpany:

F. E. Adlam Director, Labour Relations & Personnel, CP
Express-Toronto

J. J. Cowan Director of Personnel, CP Transport Co.Ltd.
Toronto

W E. Massender Regi onal Manager, CP Express, Preston

And on behal f of the Brotherhood:

L. M Peterson General Chairman, B.R A . C., Don MIIs,
Ont .

G Mbor e Vice General Chairman, B.R A .C. - Toronto

F. C. Sowery Vice CGeneral Chairman, B.R A C. - Mntrea

AWARD OF THE ARBI TRATOR

Al t hough the material presented at the hearing indicated sonme
conflict as to the facts, the case may be dealt with on the facts set
out in the Joint Statement of Issue and on those others which are not
in dispute.

There is no doubt that when the grievor left work on July 30, 1971 he
knew that he had not been given the vacation | eave and the | eave of
absence he had requested. It is understandable that since he had
advi sed the Conpany of his plan to be married on July 31 he would
attach great inportance to a vacation and | eave of absence at that
time, but there is nothing to suggest that the Conpany was
unsynpathetic to his request, or that it acted unfairly or
unreasonably in denying it. The grievor was quite deliberately
absent without |eave, and was therefore subject to discipline,
although it may be that the severity of the discipline night be
somewhat nodified in the circunstances. Utimtely, he was assessed
twenty denerit marks for this offence, and | amunable to say that
this measure of discipline went beyond what was reasonabl e.

The substantial problemin the case is that the grievor was held out
of service from August 9, 1971, when he returned fromhis

unaut hori zed absence, until Septenber 21, 1971, after which date he
was returned to duty. It was on August 9 that the grievor was

advi sed he had been assessed twenty demerit marks. (Subsequently, he
was advi sed of the assessnent of further demerits on respect of his
conti nui ng absence after August 3, but this advice was disclainmed by
t he Conpany, and nust be regarded as of no effect). The grievor had
a record of 45 denerit marks, but would have been eligible for
renmoval of ten of these on August 3, since he had a six-nonth
accident-free record. At the tine of the assessnent on August 9,
however, it was considered that the grievor had accumul ated 65
denerits and that he was subject to dismssal. He was therefore
advi sed that he was held out of service pending approval by higher
authority of his disn ssal

This seens, in the circunstances, to have been a proper course.
Since the grievor was absent w thout |eave at the tinme he would



ot herwi se have been eligible for renoval of ten denerits, he cannot
be heard to conplain that this had not been done by August 9.

Al t hough, at the latter date, he had accunul ated 65 denmerits and may
be said to have been subject to dism ssal, the Conpany was not
obliged to dismiss him and it quite properly decided to renove the
ten denerits, and treat the grievor as having 55 denerits. This was
done. The only question, in nmy view, is whether it was done with
reasonabl e pronptness. |In fact, the grievor was held out of service
for sone six weeks while his case was considered. This amounts to a
very |l engthy period of suspension in addition to the twenty denerits
assessed.

The Uni on contended that the Conpany had failed to investigate the
matter properly. The Collective Agreenent provides, in Article 8 (b)
that where an enpl oyee has been disciplined, dismssed, or feels that
he has been unfairly dealt with, he nay appeal, within three days,
for an investigation. Although the Union concerned itself with the
grievor's case, there does not, fromthe material before ne, appear
to have been any invocation of this provision. |If it had been

i nvol ved then, by Article 8 (d), an investigation would have to have
been held within three days. There is, however, no time linmt for
the rendering of a decision, although it is noteworthy that in the
case of an enpl oyee disnissed for cause, where an enpl oyee is

detai ned nore than five day awaiting a certificate of discharge
requested pursuant to Article 8 (e), he is to be paid schedul ed wages
for the period in excess of five days.

It is my viewthat the Collective Agreement contenpl ates that

decisions as to an enployee's continued enployment will be nmade with
reasonabl e pronptness. In any event, where no precise tine limt is
prescribed, a reason able tine is to be presunmed. 1In the instant

case, the Conpany relies in general on a systemof denerit marks for
di sci pline purposes. As | have indicated, where an enpl oyee has
exceeded the maxi mum al | owed denerits the Conpany is justified in
hol di ng hi mout of service pending its decislon as to his continued
enpl oynment. Here, the Conpany deci ded to consider the grievor as
only having thirty-five demerits at the tinme the additional twenty
was i nmposed, so that he remained within the denerit system Delay in
coming to this conclusion inposed an additional punishment on the
grievor, one going beyond what even an enpl oyee di scharged for cause
m ght expect.

In all of the circunstances described, it is my view that the grievor
was properly assessed twenty denerits, and that he was properly held
out of service for a tine while his case was considered, but that it
was i nmproper for the Conpany to have held himout of service for a
period | onger than three weeks. Having regard only to the
circunstances of this case, it is ny view that continued del ay was
unreasonable. It is therefore ny award that the grievor be

rei mbursed for his |oss of regular earnings (that is, exclusive of
overtine) for the period follow ng August 30, 1971 until the date of
his return to work.



J. F. W WEATHERI LL
ARBI TRATOR



