CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 391
Heard at Montreal, Tuesday, Novenber 14th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

The Brotherhood clains the Conpany viol ated Master Agreenent dated
May 14, 1971 when the Conpany did not apply the full 7 % wage

i ncrease, effective January 1, 1972, to rates of pay in effect for
Crossi ng Wat chmen, enpl oyed on the Atwater Crossing, Mntreal
Quebec.

JO NT STATEMENT OF | SSUE:

A Menorandum of Agreenent was negotiated in 1958 according the
Crossing Watchnmen, Atwater Crossing, a differential in rate of 10
cents per hour as conpared with other Crossing. Watchnmen account
nmore duties and greater responsibilities. This differentia
gradual |y increased to 15.3 cents account the application of genera
wage i ncreases.

A Menorandum of Agreenent was negotiated in 1969 recl assifying al
Mai nt enance of WAy positions with the object of standardi zing
classifications and adjusting any Job rate where it could be found
that such rate was inequitable in its relationship with other rates.
This was in accordance with Article Il of Non-Ops Master Agreenent
dated March 14, 1967.

The 1969 Agreenent increased rates of pay for Crossing Watchnmen but
not up to the rate then being paid the enployees on the Atwater
Crossing. The Atwater Crossing enployees retained their higher rates
on an incunmbency basis until January 1, 1972 when a general wage

i norease erased the incunbency differenti al

FOR THE EMPLOYEES: FOR THE COMVPANY:
(SGD.) P. A LEGROS (SGD.) K L. CRUW
SYSTEM FEDERATI ON GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

W H. Barton System Labour Rel ations Oficer, C.NR
Montr ea



G Carra Regi onal Labour Relations Oficer, C.NR
Montrea
B. Cadi eux Asst. Supervisor Qutside Service

And on behal f of the Brotherhood:

P. A Legros Syst em Federati on General Chairman, B.MWE.,
Ot awa

W M Thonpson Vice President - B MWE., Otawa

L. Bol and General Chairman - London

R. Hebert Local Chairman-148 NMontrea

L. Di massi np Local Chairman-B.MWE., - Mntrea

G Masse General Chairman-B.MWE., - Mntrea

AWARD OF THE ARBI TRATOR

A general 7 % increase was effected on January 1, 1972, and it was
applied, in respect of the Crossing Watchnen at the Atwater Street
Crossing to the basic rate of their classification. It was not
applied to their actual previous hourly rate, which had included a
differential rate, negotiated in 1958 as set out in the Joint
Statenent of Fact. The substantial issue raised by the grievance is
whet her the differential rate continued to apply after the 1969
Menorandum referred to in the Joint Statenent of Fact, was agreed
to.

It was contended at the outset of the Union's presentation tha the
grievance nust be allowed since it involves a claimfor wages and the
Conmpany had failed to render a decision with respect to such claim
within the prescribed tine limts. |In fact the Conmpany's reply to
the claim nmade by the officer to whomthe claimwas directed and
within the prescribed tine linmts was to the effect that the matter
was beyond his control and that it should be taken up at another

level. While this reply could have been nore explicit, it amunts to
a "decision" in that it nmakes clear at |east that the claimnust be
processed further. In the circunstances, it would be inproper to

concl ude that the Conpany had defaulted and thus becane liable to pay
this claim

It was the Conpany's prelimnary contention that the claimnow
brought by the Union had in fact been raised previously by the Union
that it had been consistently declined by the Conpany, and that it
had not been processed to arbitration by the Union within the tines
provided. It is true that the Union did raise what is essentially

t he sane contention as that now put forward, during the course of the
year 1971. It is not clear that the claimwas raised as a grievance
in the manner provided for in the collective agreement, or that it
was filed as a wage clai mby enpl oyees thenselves. 1In the
circunstances, | would be hesitant to conclude that the Union was now
prevented from proceeding, but in view of the resolution of this case
which is made on other grounds, | do not find it necessary to
determ ne this issue.

As set out in the Joint Statenent, a Menorandum negotiated in 1958
granted a wage differential to Crossing Watchnmen working at the
At wat er Crossing, on account of their particular duties and



responsibilities. Wether or not, by 1969, or at present, the duties
and responsibilities of Crossing Watchmen at Atwater Crossing stil
justify such a differential is not in issue in this case and | nake
no comrent in that regard. The issue in the instant case is,

preci sely, whether or not the Menorandum signed on July 22, 1969 had
the effect of superceding previous wage comitnents, including the
differential for Crossing Watchnen at Atwater Crossing.

The Menorandum of Agreenent of July 22, 1969 was made followi ng a
study, called for by the Master Agreenent of March 14, 1969, of al
jobs with a view to standardi zing classifications and adjusting any
inequities in job rates. The 1969 Menorandum set out rates for many
classifications, including that of Watchman, there was a genera
provi sion for the nmintenance of rates on an incunbency basis for
those who, as a result of the new rates, would be subject to a | ower
basic rate of pay. It seens that the Crossing Watchnmen at Atwater
Street were considered by the Conpany as entitled to the benefit of
the differential on an incunbency basis, but their basic rate was as
set out in the 1969 Menorandum and woul d be the only basis of paynent
once i ncunbency provisions had run their course. The governing
col l ective agreenment was amended to conformto the provisions of the
Menor andum

At the hearing of this matter, evidence was called as to the
negoti ati ons which led to the 1969 Menorandum Wile it is clear
that the question of the Crossing Watchnen at Atwater Street was

di scussed, the evidence is conflicting as to undertaking to continue
the differential which had previously been paid. The matter can only
be resol ved by a consideration of the agreenment itself. In any
event, extrinsic evidence as to what was intended by the parties in
the course of their negotiations should be received only where the
agreenent itself is anmbi guous and such evidence is required for its

i nterpretation.

Having regard to the purpose for which the Menorandum of July 22,
1969 was negotiated, its recital that these purposes were fulfilled
and its general provision that the collective agreenent was anmended
according it must be said that the Menorandum was intended to dea
exhaustively with the wage rates and classifications involved. The
clear thrust of the docunent is to deal in an orderly and concl usive
way with all such questions, which would certainly include a wage
differential applied to a particular Job in a classification. The
result is a conprehensive schedul e of wage rates, with protection on
an i ncunbency basis for those then receiving nore than the agreenent
woul d provide for. Cearly, the effect of such an agreenent woul d be
to supercede earlier particular agreenents, such as the one nmade in
1958 with respect to the Crossing Watchnmen at Atwater Street.

For the foregoing reasons, it must be concluded that the 1958
agreenent was superceded in this respect by the 1969 Menorandum and
that the grievance nust accordingly be dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR






