CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 393
Heard at Montreal, Tuesday, Decenber 12th, 1972
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COWMPANY
and
BROTHERHOOD OF RAI LWAY, AIRLINE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES
EXPARTE

Dl SPUTE:
The Brotherhood clains the Conpany violated Articles 12 and 13 in the
6.1 Agreenment When it requires P.& D. Drivers at St.John's to work
through their neal periods for straight tinme rates.
EMPLOYEES' STATEMENT OF | SSUE
The Conpany requires P. & D. Drivers to work through their neal
periods for straight tine rates. The Brotherhood demanded that such
meal periods nust be paid at punitive overtine rates and is in
violation of Article 12 and 13 of the 6.1 Agreenent.
The Conpany deni ed the Brotherhood' s denands and relies on Article
12.8 as authority to pay straight tine rates.
FOR THE EMPLOYEES:
(SGD.) E. E. THOVS
GENERAL CHAI RMAN

There appeared on behal f of the Conpany.

P. A D armd System Labour Relations Oficer, C.NR
Mont r ea
D. MacDonal d Agreenents Analyst, C.N.R, Mbncton

And on behal f of the Brotherhood:

E. E. Thons General Chairman, B.R A.C., Freshwater
P.B., Nfld.

M J. Wl sh Local Chairman, Lo.443, B.R A.C., St.John,s,
Nf I d.

AWARD OF THE ARBI TRATOR



This grievance relates to the paynent of enployees required to work
t hrough their neal periods.

Cenerally speaking, a neal period is not paid tinme and does not count
in the conputation of time worked. By Article 12.1, a day's work
consi st of eight consecutive hours of service, exclusive of the neal
period. Meal periods of not less than thirty mnutes and not nore

t han one hour (subject to | ocal arrangenent, and it seens in sone
cases periods of one and one-half hours are taken) are provided for
by Article 12.7, which also specifies certain tinmes at which neal
periods are to be all owed.

Article 12.2 provides that enpl oyees may be allowed to work eight
consecutive hours and allowed twenty mnutes for |unch w thout
deduction of pay Article 12.8, on which the Conpany relies, is as
fol |l ows:

"12.8 If time in which to eat is not allowed within the
agreed time limt, and is worked, such tine shall be paid
for at the hourly rate and twenty minutes for |unch
wi t hout deduction in pay, shall be allowed at the first
opportunity.”

In the instant case, it is argued by the Union that where enpl oyees
are required to work through their nmeal period they should be paid
therefor at overtine rates. \Wiere enployees are required to work

t hrough neal periods, they are subsequently allowed twenty m nutes
for lunch without deduction of pay. This twenty minute period is not
related to the length of the Iunch period usually taken by an

enpl oyee but is obviously sinply an agreed period during which an
enpl oyee remains "at Work"™ but is given a break fromhis assigned
task in order to satisfy the natural requirenment of a quick neal.

The fact of paynent for that period when the enployee is not required
to perform his assigned tasks ought not, | think, to be regarded as

i ndicating that a formof overtine paynent is involved.

VWere, as contenplated by Article 12.2, an enpl oyee works eight
consecutive hours, being allowed twenty mnutes for lunch, he is of
course entitled to eight hours' pay, and it is clear that this would
be eight hours at straight tinme rates. To the extent this grievance
may relate to a claimthat part of such an eight-hour period should
be paid for at overtine rates, it cannot be allowed. The instant
case, however, appears to relate to situations where enpl oyees have a
meal period in the course of an eight-hour day as contenpl ated by
Articles 12.1 and 12.7. Were, in addition to their eight hours
regul ar work, they are required to work through the nmeal period
(being, again, given twenty minutes "at work" time to have lunch), it
is contended by the Union that overtime rates should be paid. In
this, the Union relies on Articles 13.1 and 13.8 of the Collective
Agreenent. Those articles are as foll ows:

"13.1 Subject to the provisions of Article 12.5, tinme worked by
enpl oyees on regul ar assignnments, continuous with, before
or after the regularly assigned hours of duty shall be
consi dered as overtine and shall be paid for on the actua
m nute basis at one and one-half tinmes the hourly rate.
Every effort will be nade to avoid the necessity for



overtime; however, when conditions necessitate, enployees
wi Il perform authorized overtinme work as arranged
locally."

(Article 12.5 is not material to the instant case)

"13.8 There shall be no overtime on overtinme. Time worked in
excess of 40 hours in a work Week shall be paid for at one
and one-half times the hourly rate, but overtinme hours
paid for under Article 13.1 shall not be utilized in
computing the 40 hours per week. However, up to eight
hours paid for on holidays or when changing shifts may be
so utilized. In addition, tine paid for as arbitraries or
speci al allowances (e.g., attending Court, deadheadi ng,
travel tinme) shall be utilized in conputing overtine when
such paynents apply during assigned working hours, or
where such time is now included under existing Articles in
conputations |l eading to overtine."

By these provisions, it is clear that overtine hours, whether under
Article 13.1 or Article 13.8, are to be paid for at overtime rates.
The question in this case is whether, when an enployee is required to
wor k through his neal period (except in the circunstances
contenplated by Article 12.1, dealt with above, he is working
overtinme, or, nore particularly, whether tine so worked is to be
utilized in conmputing overtine under the provisions of Article 13.

It may be observed that the question before ne is to be determ ned
under the provisions of the collective agreenent. Any question as to
the effect of the Canada Labour Code in the circunmstances is a matter
as to which I have no Jurisdiction

It is the Conpany's contention that the matter is governed by Article
12.8, which clearly applies to the circunstances in issue. That
article provides that "such tine shall be paid for at the hourly
rate". | see no anmbiguity in this provision. It is quite clear as
to the rate to be paid. What is not expressly set out in the
agreenent, however, is whether or not such tine is to be utilized in
conmputing overtinme. Overtinme is payable, as the sections of Article
13 set out above indicate, for tinme worked "continuous with, before
or after the regularly assigned hours of duty” under Article 13.1, or
for tine worked "in excess of 40 hours in a work week" not

consi dering hours payable under Article 13.1). |If it were not for
the provision in Article 12.8, then it would seemclear that the tine
in question would have to be paid for as daily or weekly overtine as
the case may be - that is, that that tine would be utilized in the
conput ati on of overtime. But the provision for paynment in Article
12.8 is different fromthe provision for daily overtime in Article 13
and if the periods of tinme in question were considered as com ng
within Article 13.1, then Article 12.8 would be inconsistent. It is
clear fromwhat has been said earlier and | think it is the necessary
effect of Article 12.8, that the tinme in question is not to form part
of any overtinme period contenplated by Article 13.1.

As to Article 13.8 however, the only question is whether the period
in question constitutes "time worked" and in the instant case it is
clear that it does. It is not otherw se payable as overtinme, and so
is not excluded fromthe conputation by reason of any of the



provisons in Article 13.8. Further, it nay be noted that even tine
paid for as "arbitraries" is utilized in conmputing overtine. No
reason appears why tine worked during what woul d ot herw se have been
a lunch period should not be included. The provision of a subsequent
opportunity to have lunch is not, for the reasons set out earlier, a
sufficient reason to distinguish this fromother periods of tinme, or
to conclude that the net effect of the paid twenty-mnute |unch
period is equivalent to the paynment of overtinme for the tinme worked.
In any event, there are cases, depending on the length of the lunch
period, where this could not be the case.

Accordingly, it is ny conclusion that in calculating overtine
pursuant to Article 13.8, tinme worked during a neal period paid
pursuant to Article 12.8 may be utilized. Articles 12 and 13 dea
with distinct, although related matters and there is no inconsistency
in applying both Article 12.8 and Article 13.8 in this nmanner.

To the extent herein set out, then, the grievance is allowed.

J. F. W WEATHERI LL
ARBI TRATOR



