CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 394
Heard at Montreal, Tuesday, February 13th, 1973
Concer ni ng
BURLI NGTON NORTHERN ( MANI TOBA) LTD.
and
UNI TED TRANSPORTATI ON UNI ON ( E)

EXPARTE

DI SPUTE:

Orission to Bulletin Fireman/Hel per's vacant position Trains 123 and
124.

EMPLOYEES' STATEMENT OF | SSUE

Burlington Northern (Manitoba) Ltd.'s refusal to Bulletin the vacant
position constitutes a violation of Part 1 of the Agreenent dated
Novenber 10, 1912, which reads as foll ows:

"(1) The Mdl and Railway Conpany of Manitoba will take into its
enpl oy a sufficient nunmber of Canadi an Northern Engi neers,
Fi remen, Conductors and Brakemen to handl e all business
done by it over the |lines of the Canadi an Northern Rail way
bet ween W nni peg and the I nternational Boundary."

The Union contends that the refusal to Bulletin the vacant position
constitutes a violation of part 1 of that Agreenent dated Novenber 1,
1912, as well as Rule 32 (a), Paragraph 1 of the schedul e covering

Fi remen/ Hel pers and Hostlers, dated July 1, 1945.

FOR THE EMPLOYEES:

(SGD.) A J. ROY

GENERAL CHAI RVAN

There appeared on behal f of the Conpany..

W G Percy Counsel , W nni peg
J. A Lowy Superintendent, B.N.(M Ltd., Wnnipeg

And on behal f of the Brotherhood:

A. J. Roy General Chairman, U T.U (E) - Prince Ceorge,
B. C.

0. W Mles General Chairman, U. T.U (E) - Lucerne, Que.

D. V. McDuffe Asst. Can. Leg. Rep., U T.U (E) Otawa



AWARD OF THE ARBI TRATOR

The question in the instant case is whether the Conpany was required
to bulletin a position of fireman/hel per on trains 123 and 124. By
an agreenment nmade between a predecessor Conpany and predecessor trade
Unions to the present parties, and whose terns appear to be accepted
as binding (except as anmended) on the present parties, provision was
made (Rule 32 (a) of an agreement dated June 30, 1945) for the

bul I eti ning of vacancies for firemen to the "Seventh Seniority
District". This was a reference to a group of enpl oyee of another
Conmpany, the present Company, or its predecessor, having agreed to
bulletin certain Jobs to such persons.

In August, 1971, Fireman C. A. R Buchanan, who had been enpl oyed on
trains 123 and 124, left the Conpany's enploy in order to exercise
certain rights which he retained pursuant to a collective agreenent
to whi ch anot her Conpany was a party. It is, essentially, the
Union's position that this created a vacancy which Burlington
Northern was required to bulletin. Although there were apparently no
Burlington Northern enpl oyees not presently so assigned who woul d
have been entitled to the Job, it my well be that if the Conpany
were required to bulletin the Job, then it would be required to do so
pursuant to the agreenent above referred to, to persons on the
"Seventh Seniority District". The real issue before ne, however, is
whet her the Conpany was required to bulletin the Job at all

It is clear that the Conpany did not consider that it was necessary
for it to enploy a fireman/ hel per on trains 123 and 124. Enpl oynent
of firenmen (hel pers) on diesel |oconotives in other than passenger
service (and that is what is involved here) is governed particularly
by the provisions of an agreenment dated October 20, 1959 which

agai n, appears to have been adopted by the present parties as binding
upon them The rule there agreed to cancell ed any previous

conflicting rule. It was provided that certain work would be
avail able for firenen having a certain seniority date, and that their
rights of pronotion to engi nenen would be preserved. It was al so

provi ded as foll ows.
"RULE 46

D. In the application of this rule, the parties hereto shall be
governed by the principles set forth in the Menorandum of
Agreenment nmade by and between the Canadi an National Rail way
Conmpany and the Brotherhood of Loconotive Firenmen and
Engi nemen at OQttawa on April 28, 1959, as foll ows.

"5. The Conpany shall be under no obligation to hire new
enpl oyees for service as firemen or hel pers on diesel
| oconptives in freight or yard service in accordance
with the reconnmendations of the Board. When in the
sol e discretion of the managenent the requirenents of
the service are such that a helper is required in the
operation of a diesel |oconotive in freight or yard
service such hel per shall be taken fromthe existing
seniority ranks of firenmen hel pers.



"5a. Firenmen presently enployed as shown on existing
seniority lists of firemen in diesel operations in
freight or yard service will be retained as firenen/
hel pers until death, retirement or pronotion, subject
to all customary rules and regul ati ons covering the
running trades and in particular those rules relating
to physical fitness and discipline.”

It would seemthat Fireman Buchanan had been enpl oyed pursuant to
rule 46, which gave himcertain rights of enploynent by virtue of his
seniority Wether his |eaving created a "vacancy" or not is a
guestion to be determ ned having regard to the circunstances and the
applicable collective agreement provisions. GCenerally, a "vacancy"
may be said to occur when there is a job of work which is required to
be perforned. In the past, there had been a Job for Fireman Buchanan
because, it seens, the collective agreenent required it. Apart from
its obligations to particular individuals, however (and the instant
case does not involve an assertion by a fireman with the requisite
seniority to be given work pursuant to the agreenent above
mentioned), it is clear that, by Rule 46 (D) (5) above set out the
conmpany has a discretion to determ ne whether or not it requires a
hel per in the operation of trains such as those in question The
Conpany has decided that it does not require a helper. That is a
decision which it is open to the Conpany to nmake, and there is no
ground for concluding that the Conmpany has in any way violated the
col lective agreenent in naking it.

Fi reman Buchanan was entitled to be retained, by virtue: of Rule
46(D) (5a), even though the Conpany m ght have felt his work was not
required. He was in fact retained until he was pronoted, and this
was in conpliance with the rule. Under Rule 46(D)(5), however, the
Conpany was not then under any obligation to hire a new enpl oyee (as,
it seenms, would have been the case had the position in question been
bul l eti ned), nor indeed to make any assignnent to a job which it then
determ ned was not required.

For the foregoing reasons, it nust be concluded that there was no
vacancy requiring to be bulletined in the instant case. The
grievance is accordingly dism ssed.

J. F. W WEATHERI LL
ARBI TRATOR



