CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 395
Heard at Montreal, Tuesday, February 13th, 1973
Concer ni ng
BRI TI SH COLUMBI A RAI LWAY
and
TRANSPORTATI ON- COMMUNI CATI ON DI VI SI ON BRAC

Dl SPUTE:
Di sm ssal of Operator WL. Wtt, efiective June 20, 1972, for
violation of Rule "G', Uniform Code of Operating Rules, Revision of
1962.
JO NT STATEMENT OF | SSUE:
By double registered letter of June 20, 1972, Operator WL. Wtt was
advi sed of his dismssal fromthe service of the British Col unbi a
Rai | way Conpany for violation of Rule "G', Uniform Code of Operating
Rul es.
It was all eged by the Conpany that Operator Wtt was observed in a
hotel beer parlour at Lillooet, B.C. Wen, in fact, he should have

been duty at the RailWay's station at Lillooet.

The Uni on has contended that the dism ssal is unwarranted and
requests the reinstatenent of Operator Wtt.

The Conpany has decli ned.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) T. B. GOODW N (SGD.) F. B. ESTABROOKS
SYSTEM GENERAL CHAI RVAN REG ONAL MANAGER

There appeared on behal f of the Conpany:

R. E. Richmond - | ndustrial Relations Manager, B.C. Ry.,
Vancouver

B. G Mtz - Labour Relations Assistant, B.C. Ry.
Vancouver

And on behal f of the Brotherhood:

T. B. Goodwi n - System General Chairman, T-C Division BRAC
W nni peg
A. L. Canpbell - Counsel W nni peg

AVWARD OF THE ARBI TRATOR



The grievor, an enployee of sone six years' seniority, was di scharged
on June 20, 1972 for alleged violation of Rule "G' of the Uniform
Code of Operating Rules. Rule "G' forbids the use or possession of
narcotics or intoxicants by enpl oyees on duty or subject to duty.

The material before ne establishes a nunber of facts not in dispute.
On June 3, 1972, the grievor was enployed as an operator at Lill ooet.
Hi s assignhed hours were from 0730 to 1530, although it seens he did
not in fact report for duty until 0800. At about 1100 he "went home
for a bite to eat", and he did not return. At his investigation for
failure to remain on duty he stated sinply that he did not return
because he "fell asleep outside”

During the course of the afternoon,the term nal supervisor

attenpting to locate the grievor, observed his car parked outside the
Reynol ds Hotel. Subsequently, having obtained advice as to what to
do, the supervisor went into the hotel and saw the grievor, with
others, seated at a table on which there were gl asses of what he took
to be beer. The supervisor stated that this was at approxi mately
1505, that is, during the tinme when the grievor ought to have been at
wor k.

The grievor denies that he was in the hotel prior to 1530 on the day
in question, and contends that, if he was in the hotel prior to that
time, it has not been shown that he was drinking. As to the latter
point, | think the proper course is to draw the ordinary inferences
and conclude that the grievor was indeed drinking beer in the hotel

It may be observed that the grievor seens not to have denied this, he
sinmply asserts that it has not been proved; it is noteworthy as wel
that the grievor avoided attending his investigation on this point.

The difficult question in this case is as to the tinme when the
grievor went to the hotel. On the one hand, there is a statenent of
the termnal supervisor that he saw himthere at about 1505. While
the term nal supervisor's statenent contains a nunber of

i naccuracies, it is nevertheless clear that the grievor did go to the
hotel and was there at about m d-afternoon that day. The supervisor
went into the hotel after having seen the grievor's car outside and
after having consulted the assistant superintendent. The
consultation with the assistant superintendent was done by tel ephone
just before 1500, a matter which has not been called in question
What ever the delay which nmay have taken place between the
supervisor's consultation with the assistant superintendent and his
actual observation of the grievor, it remains that the grievor's car
was outside the hotel well before 1530, and indeed before 1500, a
matter which, again, has not been called in question

On the other hand, the grievor stated that while he was in the
Reynol ds Hotel on the day in question it was not before 1530. In
support of this were subnitted statenents of those who were his
conpanions in the hotel that afternoon. Each of the statenents
refers to a conparison of watches nade between the grievor and

anot her, when the tine was stated to be 1530. The statenent of the
waiter is of no assistance, since he canme on duty at 1530 and coul d
not account for what happened before then. The other statenents,
when read carefully, sinply recite the grievor's own statenent as to



the tinme, a statement which, in the circunstances, nust be regarded
as self-serving

During the course of the grievance procedure it was argued that the
gri evor had been placed in "double jeopardy" and was being tried
twice for the sane offence. The grievor was subject to investigation
for failure to remain on duty, an offence which there can be no doubt
he comritted. Whether or not any discipline was i nposed for this is
not clear fromthe material before nme. He was also called for

i nvestigations with respect to the Rule "G' violation, an

i nvestigation which as has been mentioned he avoided. This was a
separate matter and involved different considerations. It is not a
case of his being tried twice for the same offence

Having regard to all of the material before ne, it is my conclusion
that the grievor was indeed in violation of Rule "G' on the occasion
in question. His conplete disregard of his obligations to his

enpl oyer needs no comrent. Accordingly, the grievance is dismn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



