CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 396
Heard at Montreal, Tuesday, February 13th, 1973
Concer ni ng
CANADI AN PACI FI C LI M TED (PRAI Rl E REG ON)
and
UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Cl ai m of passenger Brakeman J. Kufflick, Mose Jaw, for paynent of
8586 niles | ost when reduced from head-end Brakerman's position on
"The Canadi an" (Trains No. 1 and No.2) follow ng inplenmentation of
t he decision of the Canadian Railway O fice of Arbitration in

C.R O A Case No. 248.

JO NT STATEMENT OF | SSUE:

Foll owi ng the decision of the Arbitrator in CR O A Case No. 248 the
Conpany posted notices in accordance with Article 5, Cl ause (b),
Sub-section (7), advising that passenger train crews operating on
"The Canadi an" on the run between Mose Jaw and Brandon and between
Medi ci ne Hat and Mbose Jaw were |isted as "reducible crews" and woul d
so operate out of the respective hone term nals Mbose Jaw and
Medi ci ne Hat, effective Novenmber 3CQth, 1970.

Due to the physical disability of Brakeman J. Kufflick, a "protected"
Trainman with preferred rights in passenger service, which preclude
his enploynment in any alternate road service capacity, the Conpany
granted defernment of the inplenentation of reduced passenger crew
consi sts on the run between Mbose Jaw and Brandon on whi ch Brakenman
Kufflick was enployed until January 3rd 1971, in order to permit the
Uni on to consider and agree upon some suitable arrangenment on
Brakeman Kufflick's behalf, but w thout success. Reduced passenger
crew consists were inplenented on the run between Medicine Hat and
Mbose Jaw on Novenmber 3Cth, 1970, and on the run between Mose Jaw
and Brandon on January 4th, 1971

Brakeman Kufflick was displaced fromhis regular position as Head-end
Brakeman on the Mbose Jaw - Brandon run on Decenber 8th, 1970, by the
return to service of a nore senior passenger Brakeman who had been
of f account sickness for several nonths. Thereafter, Brakeman
Kufflick had insufficient seniority to hold any regular position in
passenger service out of Mdose Jaw an he worked only intermttently,
as rear-end Brakeman on "The Canadi an" until retiring on pension
effective July 1st, 1971

Bet ween Decenber 11th, 1970, and February 14th, 1971, Brakenman
Kufflick submitted tickets for individual trips he woul d have worked
but for the passenger crew reductions that were made, which aggregate
the 8586 nmiles constituting the claimin this dispute. The Conpany



declined this claim contending that Brakeman Kufflick was not placed
on laid-off status as a result of the discontinuance of a Brakeman's
position in a reducible passenger train crew consist and that his
limted enploynment in passenger service subsequent to Decenber 8th,
1970, was the result of his physical inability to work as a Train man
in any alternate road service capacity.

In support of its request for paynent of the claiminvolved, the

Uni on contend that the Conpany violated the provisions of Article 5,
Cl ause (b) Sub-section 6 (b), of the Collective Agreenent, inasmuch
as the renmoval of Brakeman Kufflick froma Brakeman's position on a
"reduci ble crew' in passenger service placed himon |laid-off status.
Article 5, Clause (b), Sub-section 6, states:

"6. Wiere it has been determ ned by agreement or Arbitration
that a crew consi st can be reduced such crew shal
thereafter be a "reducible crew' and a brakeman's position
on such reducible crew may be discontinued at any tine
thereafter provided that:

(a) no 'protected’ trainman is on |aid-off status, or
(b) a "protected' trainman will not be on |aid-off
status as a result thereof."

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) R T. OBRIEN (SGD.) W J. PRESLEY
GENERAL CHAI RVAN GENERAL MANAGER, CPR (PR. R.)

There appeared on behal f of the Conpany.

P. A Mlthy Supervi sor Labour Rel ations, CP Rail
W nni peg
J. Ramage Speci al Representative, C.P. Rail, Mntrea
B. E. Scott Assi stant Supervi sor Labour Relations, CP
Rail, Toronto

And on behal f of the Brotherhood:

R T. OBrien General Chairman, U T.U (T) Calgary
J. H MLeod Vice Chairman, U T.U (T) - Medicine Hat,
Al berta
P. P. Burke Vice Chairman, U T.U (T) - Calgary
A. R MAskill Gen. Secy. Conmittee, U T.U (T) - Revel stoke

AWARD OF THE ARBI TRATOR

The facts and the issue in this case are succinctly set out in the
joint statenent of issue. The grievor is a "protected" trainman.
Because of a reduction in size of his crew, determ ned foll ow ng the
Award in Case No. 248, he was, having regard to his seniority,

subj ect to transfer to other work. Because of his physica

di sability, however, there was no other work available to himto

whi ch he could properly claimentitlenent. Had it not been for such



di sability, there was work to which he woul d have been entitled to be
assi gned.

It would appear that it was open to the parties to agree that the
grievor mght be assigned as a baggageman pursuant to Article 36(h)
or to a spare board pursuant to Article 5(b) (8),or even that he be
retained as a trainman, a senior enployee being displaced in his
stead. Any such arrangenent woul d require the agreenent of the
parties and woul d, of course, affect other enployees to sone degree.
In fact, however, no such arrangenent was nmade between the parties.
It is not necessary that any conment be made with respect to this,
there is no question of any violation of the collective agreenent, it
is sinply that a course which woul d appear to have been open to the
parties, acting by agreenent, was not taken.

The grievor was entitled, by reason of his seniority, to other
enpl oynent with the Conpany. Thus, the nere fact that he was

di spl aced fromhis forner crew by reason of a reduction in crew
consi st does not account for his being placed on laid off status.
The reduction in crew size made necessary a search for another
assignnment; there was another to which he was entitled. He was
unabl e, however, to take up any such job, because of his physica
i ncapacity.

In the circunstances, it is clear that it was the grievor's physica
incapacity to performother work to which he was entitled, and not
the nere fact of the reduction in crew size, which resulted in his

| ay-of f. The conclusion would be even nore clear if the grievor had
first been transferred the work to which, by reason of seniority, he
was entitled, and then laid off because of his incapacity to perform
it. The result is the sane.

For the foregoing reasons, it nust be concluded that there has been
no violation of the collective agreenent. The grievance is
di smi ssed.

J. F. W WEATHERI LL
ARBI TRATOR



