CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 402
Heard at Montreal, Tuesday, March 13th, 1973
Concer ni ng
CANADI AN PACI FI C EXPRESS LTD. (CP EXPRESS)
and
BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES
EXPARTE
DI SPUTE:

That enpl oyees have been inproperly paid for overtime worked, since
January 1972.

EMPLOYEES' STATEMENT OF | SSUE
Article 23 (e) of the Agreenent provides as foll ows.
"(e) Benefits or privileges which were in effect for enployees
covering monthly rated positions as of February 29th, 1968
will be continued, notw thstanding that such positions are now
weekly rated".
The Brotherhood contend the conputation of overtinme rates of pay

shoul d have continued according to agreed practices in use prior to
January 1st, 1972

FOR THE EMPLOYEES:

(SGD.) L. M PETERSON
GENERAL CHAI RVAN

There appeared on behal f of the Conpany:

F. E. Adlam Director, Labour Relations & Personnel, CP
Express, Toronto

J. J. Cowan Director of Personnel, CP Transport Co. Ltd.
Toronto

J. A MCGQire Manager, Labour Relations, CP Rail, Mntrea

W H. Perks Asst. Manager, Di sbursenent Accounting, CP
Rail, Montrea

D. Car di Labour Relations Oficer, CP Rail, Montrea

And on behal f of the Brotherhood:



L. M Peterson General Chairman, B.R A . C., Toronto, Ont.
G Moor e Vi ce- General Chairman, B.R A.C., Toronto, Ont.
F. C. Sowery Vi ce- Ceneral Chairman, B.R A.C., Mntrea

AWARD OF THE ARBI TRATOR

The issue in this case is as to the proper cal culation of an hourly
rate, for the purposes of overtine paynent, in the case of enployees
who are paid on a weekly or other periodic basis. For sone tine,
where nonthly rates were involved cal culation of the hourly rate was
made by dividing the nonthly rate by 169-1/3. Subsequently,

sem -nont hly payrolls were introduced, but this did not affect the
nmet hod of cal culation of hourly rates for overtine purposes. after
still, the practice was changed to paynent every two weeks. This
practice was made the subject of agreenent in 1967, and is supported
by Article 23 (a) of the agreenent currently in effect between the
present parties, it being provided that "Pay date will be every
second Thursday".

A formul a was adopted for the conversion of nonthly rates to weekly
rates for payroll purposes. This was to nmultiply the nonthly rate by
.22996. Now if it is assuned that the nunber of regular hours worked
per nmonth is 169-1/3, then the application of that nmultiplier results
in the nunber of regular houls worked per week being stated as 38.95.
Si nce, under the collective agreenment, the regular hours per week are
40, it is evident that the application of the conversion fornula

devi sed for the conversion of nonthly to weekly rate to the somewhat
artificial figure established for the purpose of finding the hourly
rate froma nmonthly wage, |eads to an inapposite result. Where wages
are expressed in weekly terms, and where the regular hours of work in
a week a forty, clearly the way to determne the hourly rate is to

di vide the weekly rate by the nunber of hours over which it is
earned, that is, by forty.

The Uni on does not dispute the logic of the foregoing, but contends
that the basis of calculation of hourly rates for overtine purposes
whi ch had been in effect before the adoption of weekly rates nust be
conti nued because this basis of calculation was a "benefit" or
"privilege" in effect for enployees covering nonthly rated positions
as of February 29th, 1968 (being the class of enployees affected by
this grievance), and as such it is to be continued by virtue of
Article 23 (e) of the collective agreenent now in effect. That
article is as foll ows.

"(e) Benefits or privileges Wich were in effect for enployees
covering monthly rated positions as of February 29th, 1968
will be continued, notw thstanding that such positions are now
weekly rated.”

Prior to the conming into force of the collective agreenent now in
effect, the collective agreenent between the parties had contained an
express provision that the pro-rata hourly rate was to be cal cul ated
by dividing the nonthly rate by 169-1/3. Wether that formula
resulted in a "true" hourly rate or not is inmmterial, since the

cal cul ation was that provided for by the collective agreenent. \Wen
wages were |later calculated sem -nonthly, and even when they were



cal cul ated on a bi-weekly basis, the fornmula was continued. As |ong
as wages were stated in the agreenent on a nonthly basis, and as |ong
as the collective agreenment set out that nethod of determ nation of
the hourly rate, then of course that was the proper nethod.

The col |l ective agreenent now in effect, and which governs the
determination of this case, sets out weekly rates of wages and
provides for a forty-hour week. |t does not, as precedi ng agreenents
have done, provide for the cal culation of an hourly rate by dividing
the nonthly rate by 169-1/3. For one thing, there is no nonthly rate
provided. For another, the determ nation of an hourly rate froma
weekly rate, where the nunber of hours per week is stated and the
rate is set out in weekly ternms, is an elenentary matter an requires
no special provision. There is no |onger any express authority in
the coll ective agreenent to support the Union's contention that the
hourly rate of enployees is to be calculated as it had been in the
past. Not only is there no such authority, but such a cal cul ation
woul d be inconsistent with the provisions of the agreenent. To hold
that such a calculation is required would be, in nmy view, to add to

t he agreenent a provision it does not contain, and indeed to restore
to it a provision which the parties had del et ed.

While there is no express provision supporting the Union's contention
inthis case, it is argued that Article 23(e) has the effect of
continuing the old method of calculation of hourly rate. In ny view,
it would be stretching the | anguage of a provision such as this to
give it the effect restoring to the collective agreenent a particul ar
provi sion of an earlier agreement, which has not been incorporated in
the current agreenment. This is particularly so where, as | have
indicated, its result is something quite inconsistent with the

obvi ous effect of the express ternms of the agreenment. As to matters
not dealt with by the collective agreenent, there may well be
practices or conditions which are regarded as "benefits or
privileges", and which were enjoyed by enpl oyees who had been in
nmont hl y-rated positions. Such enployees would be entitled to the
continuation of those benefits. This is not to say, however, that
such group of enployees would be entitled to an hourly rate for
overtinme work different fromthat applicable to enpl oyees generally
under the collective agreenent.

For the foregoing reasons, the grievance nust be disn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



