CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 411
Heard at Montreal, Tuesday, June 12th, 1973
Concer ni ng
CANADI AN PACI FI C TRANSPORT COMPANY LI M TED
and

BROTHERHOOD COF RAI LWAY, AIRLINE AND STEMASHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:
Union claimviolation of Article 24.4 of the collective agreenent.
JO NT STATEMENT OF | SSUE

Ms. J. Fredriksson, whose seniority date is May |st, 1972, applied
for the position of Adjustment Clerk (Bulletin #55). Bulletin "#55
was awarded to Mss Myrna WIson, whose seniority date is July 29th,
1963, a junior enployee.

The Union contend Ms. Fredri ksson be awarded the position and
allowed a trial period in which to denonstrate her ability to do the
work (Article 24.4). The Conpany declined to award the position to
M's. Fredriksson.

FOF THE EMPLOYEES: FOR THE COVPANY:
(SGD.) R WELCH (SGD) G E. GRANT
GENERAL CHAI RVAN VI CE- PRESI DENT & COMPTROLLER

There appeared on behal f of the Conpany:

J. J. Cowan Director, Personnel, CP Transport - Toronto
A. E. Beveridge Manager, Revenue Accounting - CP Transport,
Vancouver

And on behal f of the Brotherhood:

R Wl ch General Chairman, B.R A.C. - Vancouver
W T. Swain General Chairman, B.R. A.C. - Mntrea

AWARD OF THE ARBI TRATOR
Article 24.4, on which the Union relies, is as foll ows:

"24.4 An enpl oyee assigned to a position by bulletin will



receive a full explanation of the duties of the position
and nust denonstrate his ability to performthe work
within a reasonable period of up to thirty cal endar days,
the length of time to be dependent upon the character of
the work. Failing to denpnstrate his ability to do the
work within the period allowed, he shall be returned to
his fornmer position without |oss of seniority."

This article provides for what is in effect a trial period for

enpl oyees assigned to bulletined positions. It does not in itself
deal with the question of who is entitled to be assigned to such
positions, although the fact that a trial period is available may be
relevant to a consideration of the effect of other provisions. In
the instant case, the substantial question is whether the grievor was
entitled to the position of Adjustment Clerk, even for a tria

period. On this question, the material provisions of the collective
agreenent were the follow ng:

"24.1 Promoti on shall be based on ability, merit and seniority;
ability and nmerit being sufficient, seniority shal
prevail. The officer of the Conpany in charge shall be
t he Judge, subject to appeal, such appeal to be nmade in
writing within fourteen cal endar days of the
appoi nt nent . "

"24.2 Shoul d an enpl oyee not be pronmoted in his turn, the |loca

representative of the enpl oyee shall, upon witten
request, be furnished with the reasons therefor in
witing."

Here the grievor was senior to the successful applicant for the job.
Si nce she was not pronoted, reasons therefor were furnished, in
writing, the Union pursuant to Article 24.2. Article 24.1 does not
provi de for automatic pronotion of senior enployees, but such persons
are entitled to pronotion where they have "sufficient" ability and
merit for the job. It is not a case where there is a contest between
enpl oyees, and it would not be material that another applicant m ght
be better qualified than the grievor. She would be entitled to
success if she could show she had sufficient ability and merit for
the assignment the collective agreenent specifically provides that
the officer of the Conpany in charge is to be the Judge of this
gquestion. Provisions simlar to this have been dealt with in a
nunber of other cases in the Canadian Railway O fice of Arbitration

i ncludi ng Cases 123, 124 and 258.

Under a provision such as Article 24.1 the Union, to succeed in the
grievance, nust show that the Judge of the matter - that is, the

of ficer of the Company in charge - made his determ nation in an

i nproper manner. If it succeeds in that, so that the Conpany's
decision is set aside, then it is still necessary for the union, to
succeed in the grievance, to show that the grievor has sufficient
ability and nmerit for the job. |In the instant case, while it was
suggested that the grievor's activity as a Union representative had
prej udi ced the Conpany's view of her, there is nothing tangible in
the material before nme to support a finding that a discrimnatory or
arbitrary decision was reached. The grievor had, it seenms, worked in
several positions over a nunber of years. Certainly she was entitled



to be considered, and the material nakes clear that her application
for the job in question was considered. There is no sufficient
reason to conclude that the consideration given her application was
di scrimnatory or arbitrary.

In any event, even if it were concluded that the Conpany had not
conplied with the requirenent of giving fair consideration to
applications under Article 24, it has not been shown that the grievor
had sufficient nerit and ability to be assigned to the position. The
Conmpany set out various reasons relating the grievor's work
performance which led it to conclude that she would not have been
assigned to the position even if she had been the only applicant. As
was said in CR OA Case No. 124, it is a question of matching the
enpl oyee with the job. In the instant case it has not been shown
that the grievor had sufficient nerit and ability for the Job in
questi on.

For the foregoing reasons, the grievance nust be disn ssed.

J. F. W WEATHERI LL
ARBI TRATOR



