CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 413
Heard at Montreal, Tuesday, July 1CGth, 1973
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:
Violation of Articles 2.1 and 10.1 of Agreenment 5.1.
JO NT STATEMENT OF | SSUE

A position of Ticket Agent-Operator at Stellarton, N S., covered by
agreenent with the Transportati on-Conmuni cati on Division of B.R A C
became vacant and was advertised to the enployees within that

bargai ning unit. The Brotherhood contends that as they represent

Ti cket Clerks the position should be advertised to enpl oyees covered
by Agreement 5.1. The Conpany contends that Ticket Agent-Operators
are included in the classifications certified by the Canada Labour
Rel ati ons Board and represented by the Transportation-Comuni cation
Di vi sion of the Brotherhood of Railway, Airline and Steanship Clerks.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) J. A. PELLETIER (SGD.) G H. BLOOVFIELD
NATI ONAL VI CE- PRESI DENT ASSI STANT VI CE- PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:
G J. Janes Labour Rel ations Assistant, C.N. R, Mntrea
And on behal f of the Brotherhood:
J. A Pelletier Nati onal Vice-President, C.B.R T., Montrea
P. E. Jutras Regi onal Vi ce-President,

AWARD OF THE ARBI TRATOR

In 1964 the Transportation-Conmuni cati on Division of B.R A C., was
certified as bargaining agent for a unit of enployees in the area in
qguestion and which included persons classified as Ticket Agent
Operators. A collective agreenent was entered i nto between the
Conmpany and the Transportation- Communi cati on Division of B.R A C



for that unit of enployees, including the Ticket Agent Operators. At
the sane time there was in effect a collective agreenent between the
parties to this case which covered clerical enployees in general

with a nunber of exceptions, including persons exercising train order
skills and handling tel egraph message traffic. For many years it
woul d appear to have been recogni zed that the Ticket Agent-Operator
at Stellarton cane with the class of persons excluded fromthe
col l ective agreenent between the parties.

On the occasion of the posting of a vacancy in the position known as
Ti cket Agent-Operator at Stellarton, the Union alleges that the
present duties of the job no | onger place it anong the exclusions
fromthe bargaining unit, and that it should therefore be advertised
pursuant to the provisions of this collective agreenent. The issue,
then, is whether the duties and responsibilities of the job are such
as to bring it within the scope of the bargaining unit as defined in
the coll ective agreenent.

The matter is one which arises as between the two parties to the

col l ective agreenent before ne. It does not involve the
representational rights of any other Union, or the interpretation of
any other collective agreenent nent. In this respect, reference is

made to the remarks set out in Case No. 338. The issue does not
relate to the appropriate scope of the bargaining unit, but is sinply
whet her a particular job cones within the unit or not, and this issue
nmust be determ ned having regard to the facts of the individual cas.
More particularly, the issue in this case is whether an enployee in
the classification of Ticket Agent-Operator at Stellarton is one
"exercising train order skills and handling tel egraph nessage
traffic".

As in Case No. 337, the question here is whether the person
performng the work is, by reason of the sort of work perforned, in
fact a menber of the bargaining unit, regardless of his ostensible
Job classification. |In some cases, as for exanple in Case No. 375,
it is appropriate for an enployee in one bargaining unit to perform
wor k which mght al so be perforned by an enpl oyee in another unit.

I ndeed, there has for some tine been a considerable overlap between
the duties of the Ticket Agent-QOperator at Stellarton and those of
enpl oyees in the bargaining unit. Wat distinguished the

Ti cket - Agent Operator's job was, as the collective agreenent
contenpl ates, the exercise of train order skills and the handling of

tel egraph nessage traffic. |In sone cases the enpl oynent of a person
with the ability and authorization to perform such work nay be
required by law, as in Case No. 381. It is not suggested, however,

that that is so in the instant case. Here, since the certification
of the Transportati on-Comruni cation Division of B.R A C. as

bar gai ni ng agent for Ticket Agent-Operators there has been a
significant change in their work. |In fact, at Stellarton, the Ticket
Agent - Operat or never exercised train order skills. In recent years
he has ceased to performtel egraph work.

It is, as the Conpany correctly argued, not relevant that Ticket
Agent - Operators, properly coming within the

Transportati on-Conmuni cati ons Division bargaining unit, perform
ticket work, or other work which mght be perforned as well by an
enpl oyee com ng under collective agreement 5.1. For the purposes of



the instant case, however, what is material is the presence or
absence of the distinguishing features which woul d exclude a person
perform ng such work fromthe bargaining unit. There are two such
features, the exercise of train order skills and the handling of

tel egraph nessage traffic. These features are precisely set forth,
and nust be established if the person in question is to be brought
within the exclusion. |In the instant case, train order skills are
not exercised and tel egraph nessage traffic is not handl ed.
Accordingly, it must be concluded that the enpl oyee perforning the
work in question does not come within the exclusions fromthe
bargaining unit. As note above, such an enpl oyee woul d ot herw se
come within the bargaining not being excluded, the Job ought
therefore to have been posted pursuant to the applicable provisions
of collective agreement 5.1. This conclusion is reached having
regard to the circunstances of the particular case as they appear
fromthe material before ne.

For the foregoing reasons, the grievance is all owed.

J. F. W WEATHERI LL
ARBI TRATOR



