CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 416
Heard at Montreal, Tuesday, July 1CGth, 1973
Concer ni ng
TORONTO, HAM LTON & BUFFALO RLY. CO
and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Claimof Trainmen C. F. Robins and J. W Anderson for one day each at
Passenger Conductor's rate for not being called to work train No.
371 fromWelland to Hami | ton, Septenber 8th, 1972.

JO NT STATEMENT OF | SSUE:

On Septenber 8th, 1972, T.H &B. Conductor A. E. LeRoy, Baggagenmen W
Duncan and Engi nenan L. Beebe were assigned to joint Penn

Central -T.H &B. passenger trains 376-371 between Hamilton, Ontari o,
and Buffalo, N.Y.

On the return trip fromBuffalo and while on Penn Central trackage at
Canada Division, MIleage 12.65, train 371 consisting of Canadi an
Pacific Rail self-propelled Rail Diesel Car units 9200 and 9103, was
i nvolved in an accident at 5:35 p.m which derailed and damaged unit
9200.

Arrangenents were nmade by Penn Central to furnish a bus to
accommodat e t he passengers and baggage fromtrain 371 and provide
transportation via Hi ghway to Welland, Fenwi ck, Smithville, Hanilton
and Toronto, in lieu of the rail service normally provided by train
371.

Conductor LeRoy and Baggagenan Duncan acconpani ed the bus with the
passengers and baggage to Hamilton, nmaking 371's regular station
stops at Welland, Fenwi ck and Smithville enroute. Engi neman Beebe
remai ned with the disabled Rail Diesel Car Units.

After Rail Diesel Car 9200 was re-railed at 10:13 p.m, it along with
unit 9103 whi ch was undamaged, was delivered by Penn Central switch
crewto T.H &B. at Coyle Yard, Welland. At Coyle, the units were
turned on the we by a T.H &. switch crew so the danmaged unit would
trail and could be towed by the undamaged unit 9103. Follow ng this,
both units left Coyle at 11:18 p.m in charge of Engi neman Beebe and
acconpani ed by Trai nmaster & Road Foreman of Engines F. N. Foster

The units were delivered directly to T.H &. Roundhouse at Hanilton
and followi ng tenporary repair they were sent to Canadi an Pacific
Rai|l at Toronto

The United Transportation Union (T) contend that C.F. Robins an J. W



Anderson are entitled to the paynent claimed under Articles 24 and
43-2(A) in that Rail Diesel Cars Nos. 9103 and 9200 assigned to No.
371 were operated from Welland to Hanmi|ton, Septenber 8th, 1972,

Wi thout a train crew

The Conpany has declined these clains on the basis that Article 24
deals with the handling of switches and hand brakes and giving of
signal s and has no bearing as none of these functions were perforned
by a Conpany Oficial as is apparently alleged.

The Conpany al so contends that Article 43-2(A) applies only to
passenger service and in this case, the Rail Diesel Car Units were
not used in passenger service and no passenger service was perfornmed
during their novement from Wlland to Ham Iton. These self-propelled
units nmoved Welland to Ham Iton as an engi ne. The passenger service
normal |y provided between Welland and Hamilton by train 371 was on
Sept enber 8th, 1972, furnished by a bus which was manned by the train
crew assigned to our Buffal o-Ham|ton passenger service.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) L. J. ENMAN (SGD.) H M BABCOCK
GENERAL CHAI RVAN GENERAL MANAGER

There appeared on behal f of the Conpany:

J. A Hill Superintendent, T.H &. Ry., Hamlton
F. N. Foster Trai nmaster & Road Foreman of Engines, T.H. &B.
Rly., Hamilton

And on behal f of the Brotherhood.

L. J. Enman General Chairman, U T.U (T) - Ginmsby, Ont.

AWARD OF THE ARBI TRATOR

As will be seen fromthe Joint Statement of Issue, Train 371 had as
its train crew a conductor and a baggageman. This crew woul d appear
to have been proper, as the crew required by Article 43 (b) (2) (a)
for self-propelled two car service. In addition the train was
operated by one engi neman.

When the train derailed, arrangenents were made for the
transportati on of the passengers by bus, and the two nmemnmbers of the
train crew acconpani ed the passengers on this continuation of their
journey. The two units which had nade up the train were taken to
Coyl e Yard, turned, and then dead-headed to Hami|lton, under the
control of the original engineer, acconpani ed by the Trai nmaster.

The claimin the instant case is that a train crew ought to have been
called for the train which was dead- headed to Hami | ton.

The two units which were coupl ed together (unit 9200 being placed to
the rear because of danage to the brake controls) did constitute a
"train". It may be doubted whether they could any |onger be said to



constitute Train No. 371; rather, | think, the nmovenent shoul d
properly be described as one of out-of-service self-propelled cars
dead- heading to Ham lton. It was not a movement in passenger
service, and the provisions of Article 43 did not apply with respect
to it.

As to the presence of the Trainmaster on the novenent it is clear
that it would not have been proper for himto act as a nmenber of a
train crew. Article 24 forbids certain activity of that type by

Conmpany officials. It has not been shown, however, that the
Trainmaster did in fact carry out the functions of a conductor or
trai nman on the nmovement in question. |If he did, then that would

show that a conductor or trainman was entitled to be called for such
work. The entry in the train register showi ng the Trai nnaster as
conductor was not made by the Trai nmaster, and woul d appear to be

i naccur at e.

If the Trainmaster could not properly have perfornmed any of the work
of a conductor or trainman with respect to the nmovenent (except in an
energency, which did not arise), then the question may be asked

whet her the nmovement could properly be in the charge of an engi neman
al one, or, if not, whether anything in the collective agreenent
requires the presence of a nmenber or nenbers of a train crew in such
circunstances. The Union referred to Canadi an Transport Conmm ssion
Order No. 0-8 which, in the case of a novenent such as this with two
i ght engines coupled, would require a conductor. The entire order
was not submitted, and the Conpany nmaintained that it did not apply
with respect to C.T.C. territory, as was the territory in question

As it was, the order would have been conplied with in any event,
since the Trainmaster was qualified as a conductor. | was not,
however, referred to and provision of the collective agreenent which
dealt with train crew requirenent for a novenment such as this.

Since it has not been shown that there was any violation of the
col l ective agreenent, the grievance cannot succeed. Certainly there
was no requirenment on the Conpany to call a conductor and a brakenman,
since this was not a novenent to which Article 23 appli ed.

For the foregoing reasons the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



