CANADI AN RAI LWAY OFFI CE OF ARBI TRAI ON
CASE NO. 417
Heard at Montreal, Tuesday, Septenber 11, 1973
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

DI SPUTE:

The Conpany viol ates Local Arrangenment dated April 13, 1967
aut horized by Article 13.1 in the 6.1 Agreenent.

JO NT STATEMENT OF | SSUE:

At St.John's, Newfoundl and, on November 27 & 30, 1972, P. & D
Drivers were enployed at punitive overtine rates to perform work that
t he Brotherhood clains was work nornmally perfornmed by Warehousenen
and \Warehousemen Drivers.

The Brot herhood demanded the Conpany to pay Warehousemen C. N
Chaytor; L. Goulding and P. Atkins for 5 hours punitive overtine.

The Conpany deni ed the Brotherhood' s denmand.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGDb.) E. E. THOVS (SGD.) G H. BLOOWI ELD
GENERAL CHAI RVAN ASS| STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. A. MDarmd System Labour Relations Oficer, C.NR
Mont r ea

D. Pel ri ne Labour Rel ations Assistant, C N R, Mncton

R. Cox Operations Supervisor, CN Express, St.John's

H. Peet Enpl oyee Relations O fioer, C.N R, St.John's

And on behal f of the Brotherhood:

E. E. Thons General Chairman, B.R A . C., Freshwater, P.B.
Nf I d.
M J. Wl sh Local Chairman, Lo.443, B.R A.C., St.John's,

Nfld.



AWARD OF THE ARBI TRATOR

The Union alleges that on the dates in question P.& D. Drivers did
check and pre-load traffic. The Conpany adnmits that, on Novenber 27,
1972, P.& D. Drivers did performcertain pre-loading, but argues that
this was proper. It is,denied, however, that these enpl oyees
performed checki ng on Novenber 27, and it is denied that any of the
work referred to was perforned by P.& D. Drivers on Novenber 30,
1972. As to this latter point, the naterial before nme does not
support the Union's allegation and the grievance insofar as it
relates to that date, is dismssed

As to the pre-loading performed by P.& D. Drivers on an overtinme
basi s on Novenber 27, 1972, the Union alleges that, pursuant to a

| ocal understanding as contenplated by Article 13.1 of the collective
agreenent, that work ought to have been perfornmed by Warehousenen or
War ehousenen Drivers. The existence of a |ocal arrangenment relating
to the sharing of overtine is acknow edged, and by this arrangenent
the qualified "enpl oyees concerned" share avail abl e overtine.

At the Sout hside Express Shed at St. John's, which is the area

i nvol ved, a three-shift operation is carried out. The grievors are
enpl oyed in the Shed on the 12:00 p.m - 8.00 a.m shift and it is
al l eged that they should have been called in to performcertain work
whi ch was performed by Mdtornmen prior to mdnight on the evening of
Novenber 27, 1972.

Fromthe material before nme there would appear to be a distinction to
be drawn between types of traffic as far as responsibility for

| oadi ng vehicles is concerned. \Wile Warehousenmen may usual ly | oad
"one-stop" vehicles those used for delivery to a nunmber of custoners
over assigned routes are, it seens, usually | oaded by, or under the
direction of, the Driver. MWhere it is necessary to have such work
performed on an overtinme basis, it would seemto nme proper to have
such work perforned by a Driver familiar with the route involved and
it is my viewthat such a practice would be in conpliance with the

| ocal arrangenent.

Insofar as the grievance involves the grievors' claimto performhis
particul ar preloadi ng work, then, the grievance nust be dism ssed.

As far as checking is concerned, however, that work is not normally
performed by driver but by Warehousenen. |If such work was perforned
on the occasion in question, and if the Warehouse staff then at work
was not directed to it, so that it had to be perfornmed on an overtine
basis, then it would seemthat such overtine work ought to have been
di stributed anong the Warehousenmen. No other clainms being advanced,
those of the grievors would succeed.

In fact, the material before nme conflicts as to the perfornmance of
the checking work relating to the material which was pre-loaded on
Novenber 27. The Union alleges, repeating the assertion of one of
the Drivers in question, that the Drivers did the checking, and
signed the appropriate waybills. The Conpany denies that, citing the
unli kelihood of that having been required. Apart fromthe direct

evi dence of the persons involved or of others who were present (and
the Union's material conmes closest to that), the best evidence as to
what was done woul d be obtained froman exam nation of the waybills,



and these are in the possession of the Conpany although, due to the
manner in which they are filed (which may be npost efficient in sone
respects) it is a difficult mtter to retrieve them The Cenera
Chai rman requested that the waybills be produced but this was not
done because of the difficulty involved. Wile the obligation

i mposed by Article 9.3 of the collective agreenent with respect to
the production of evidence may not apply in cases other than

di sci pline cases, nevertheless it is ny viewthat in view of the
non- production of the material evidence, and in view of the other
mat eri al before me, the proper conclusion to draw is that checking
was performed by the Drivers called in on an overtinme basis. This
woul d be work to which Warehousenen, and in particular the grievors,
were entitled.

For the foregoing reasons the grievance, insofar as it relates to the
performance of checking on an overtine basis on Novenber 27, 1972,
nmust succeed. Wiile the material does not show precisely what
portion of the tine concerned is involved in checking, it was stated
at the hearing to involve sone two hours. It is accordingly my award
that the grievors be paid two hours' pay at overtine rates.

J. F. W Weatheril
ARBI TRATOR



