CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 418
Heard at Montreal, Tuesday, Septenber 11, 1973
Concer ni ng
CANADI AN PACI FIC LIM TED (CP RAI L)
and

BROTHERHOOD OF RAI LWAY, Al RLI NE AND STEAMSHI P CLERKS, FREI GHT
HANDLERS, EXPRESS AND STATI ON EMPLOYEES

Dl SPUTE:
The Brot herhood all eges that:

1. M. E. E Slade was inproperly disciplined when he was
di sm ssed from service account refusing to per- formregular
duties as directed by Supervisors at Lanbton Frei ght Shed,
Toronto on January 18, 1973.

and

2. Article 27.1 of the Collective Agreement was viol ated when
t he Conpany held M. E.E. Slade out of service subsequent to
t he investigation pending a decision on what action should
be taken by the Conpany.

JO NT STATEMENT OF | SSUE:

M. E. E. Slade, Checker at Lanbton Freight Shed was assigned to
unload a trailer of cartons froman F.W Wolworth trailer at
approxi mately 0001 hours Thursday, January 18, 1973. M. Sl ade
refused to carry out these duties wi thout the services of a hel per
and as a result was withdrawn from service

An investigation was held on January 22, 1973 after which M. Sl ade
continued to be held out of service untii he was notified on February
9th that he had been di snissed.

The Brotherhood clains that the discipline rendered was unwarranted
and that the enployee should have been returned to service upon
conpl etion of the investigation pending a decision of his case and
requests the enployee be returned to service and be reinbursed for
wages | ost.

The Conpany takes the position that, based on the facts devel oped at
the investigation held, dismssal was justified. The Conpany al so
states that Article 27.1 was not in fact violated as cl ai nmed.

FOR THE EMPLOYEES: FOR THE COMVPANY:

(SGD.) W T. SWAIN (SGD.) W W STI NSON



GENERAL CHAI RVAN GENERAL MANAGER O & M

There appeared on behal f of the Conpany:

H E. Lyttle Supervi sor, Labour Relations, CP Rail, Toronto

D. Car di Labour Relations Officer, CP Rail, Montrea

G Har wood Supervi sor, Shed Operations Toronto Division, CP
Rai

B. P. Scott Assi stant Supervi sor Labour Relations, CP Rail
Toronto

And on behal f of the Brotherhood:

W T. Swain Ceneral Chairman; B.R A.C., Mntrea
T. Kai r ns Vice General Chairman, B.R A.C., Mntrea

AWARD OF THE ARBI TRATOR

The grievor was dism ssed for refusal to performcertain duties as
instructed. The duties to which the grievor was assigned invol ved
the unloading of a trailer of cartons. This work fell within the
scope of the grievor's job classification of checker. He refused,
however, to carry out this work, and he persisted in this refusa
despite repeated and clear directions from supervision

The reason given by the grievor for his refusal was that there was no
hel per provided for the job. He acknow edged that he was in fact
capabl e of performing the work in question hinself, but contended
that it was "normal” for a helper to assist in the work. It does
appear that in many cases a helper is assigned to assist in such
work, and in fact on the occasion in question the grievor's foreman
undertook to see if assistance could be provided. The grievor
however, did not comrence work as instructed, and in effect nade the
provi si on of assistance a condition of his perform ng any of his

assi gned tasks.

There is no suggestion that the work to which the grievor was
assigned was unsafe or beyond his capacity to perform \Vhile it my
have been that hel pers were frequently, or even "normally" assigned
to assist in such work, there was no absolute necessity for the
assignment of a hel per, and no obligation on the Conpany to assign a
hel per in the circunstances. The instructions given the grievor were
proper, and the reason given for his refusal to follow them was not
valid. His refusal to performhis properly assigned work was wi | ful,
and there can be no doubt that he was properly subject to discipline
for this refusal

In Case No. 120, even although the enployer was itself in violation
of the agreenent in failing to provide certain supplies for a train,
it was held that the grievor had not acted properly in refusing to
take out his train. The instant case, of course, is even clearer
because the Conpany was not in violation of the collective agreenent.
There are present here none of the factors which in sone
circunstances would justify a refusal to follow instructions.
Arbitration cases have established that in the absence of such
justification there is an obligation on enployees to accept



directions, even if they are inproper, and to file grievances if they
so wish. As was said in Case No. 139 the rationale of such rulings
is that it is essential that the operation - fundamental to the
l'ivelihood of enployers and enpl oyees - may continue uninterrupted,
while the redress to which one or the other may be entitled can be
consi dered and decided in an appropriate fashion. In the instant
case, there is no serious suggestion that the grievor was entitled to
any redress in any event. What happened was sinply a wilful and
unjustified refusal to performhis proper job. Certainly the Conpany
was entitled to take strong disciplinary action with respect to that.

As to the inposition of discipline, there are two natters to be
considered. One is that the Conpany's holding the grievor out of
servi ce appears to have gone beyond what was contenplated by Article
27 of the collective agreenent. The grievor was held out of service
pendi ng i nvestigation but this was not for a period in excess of the
five working days referred to in Article 27.1. Fol |l ow ng

i nvestigation, however, the grievor continued to be held out of
service, pending a decision by the Conpany as to the acticn it would
take. As to this, the only material provision in the collective
agreenent is Article 27.6, which requires a decision to be rendered
within 21 cal endar days of the conpletion of the investigation. This
article does not in itself Justify the holding of an enpl oyee out of
service for any period. VWiile it may be that in the event of the

i mposition of discipline, time so held out of service should count as
part of the discipline, this would require a determ nation that a
suspensi on of at |least that extent was proper.

Thus, while the holding of the grievor out of service was not
justified by Article 27 specifically, it may neverthel ess be
justified as part of the discipline to which the grievor was
certainly subject.

The second nmatter to be considered with respect to the discipline

i mposed on the grievor is as to the severity of the penalty. | have
al ready indicated that strong disciplinary action was called for

di scharge, however, was not, in ny view, appropriate, since there is
no reason to believe that, upon his return to work after a
substanti al period of suspension, the grievor woul d not have been
prepared to do his job. There is no evidence of any previous

di sci pli ne having been inposed. |If, after such a suspension; the
grievor were to persist in his refusal to work, then it would seem
that di scharge would be Justifi ed.

In my view, a suspension for a period of three nonths woul d have been
the greatest penalty that could have cone within the range of
reasonabl e di sciplinary responses to the situation, and this only
because of the grievor's persistent and wilful refusal to work. The
period during which the grievor was held out of service pending

i nvestigation and decision by the Conpany shoul d however, form part
of the period of suspension.

For the foregoing reasons it is ny award that the grievor be
reinstated in enploynment w thout |oss of seniority or other benefits
save that his conpensation shall be only for |oss of regular earnings
for the period followi ng April 18, 1973.



J. F. W WEATHERI LL
ARBI TRATOR



