CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 428

Heard at Montreal, Tuesday, Decenber 11, 1973
Concer ni ng

CANADI AN PACIFIC LIMTED (CP RAIL - PR REG)

and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:

Failure of the parties to agree on the consist of an extra yard crew
to be used in yards where the parties have agreed that all regular
yard assignments are reducible.

JO NT STATEMENT OF | SSUE:

The Conpany requested certain specific assignments be determ ned as
reduci ble, i.e., capable of being manned with a reduced crew consi st
of one Yard Foreman and one Yard Hel per, in accordance with Yard
Article 9 in certain yards. Agreenment was reached between the
Conmpany and the Union that all regular yard assignments in these
yards were determ ned reduci ble and were so posted by bulletin

The Conpany contends that the provisions of Yard Article 9 apply
equally to regularly assigned crews and crews enpl oyed on extra
shifts.

The Uni on contends the provisions of Yard Article 9 only apply to the
regul ar assigned crews which have been determ ned reduci bl e.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) R T. O BRIEN (SGD.) W J. PRESLEY
GENERAL CHAI RVAN GENERAL MANAGER, O & M

PRAI RI E REG ON

There appeared on behal f of the Conpany:

P. A Mltby Supervi sor Labour Relations, CP Rail, W nnipeg
F. B. Reynol ds Assi stant Supervisor, CP Rail, Wnnipeg

G C Harvey Assi stant Superintendent, CP Rail, Regina

E. T. Sadler Assi stant Superintendent CP Rail, Kenora

D. D. Wlson Labour Rel ations Assistant, CP Rail, Montrea
R. Col osi nmo M?nager, Labour Relations, CP Rail, Mntrea

J. Ramage Speci al Representative, CP Rail, Mntrea

And on behal f of the Brotherhood:



R T. OBrien General Chairman, U T.U (T) Cal gary

AWARD OF THE ARBI TRATOR

The issue giving rise to this dispute is the refusal of the Union to
agree to the manning of extra yard shifts at Regina and Swi ft Current
by reduced crews consisting of a foreman and one helper. |In the
cases of the Regina and Swift Current yards agreenents have been nmde
between the parties with respect to each of the regular and regul ar
relief yard assignnents there operated. Previously, sinilar sets of
agreenents had been made with respect to each of the regular and
regul ar relief assignments operated at the Saskat oon and Brandon
yards. There, the Conpany had assigned reduced crews to operate
extra yard assignments, but clains were made by enpl oyees in respect
of these assignnments, and with respect to Regina and Swift Current
yards the Conpany has requested that extra yard assignnents be

subj ect to manning by reduced crews.

There are really two questions of general inportance arising from

t hese circunstances, and which nust be deci ded:

1) Does the determ nation or agreenent that all yard crews in a
particular yard are reducible carry the inplication that an extra
crew in such yard is reducibl e?

2) Is there scope, under the collective agreenent, for a
deternmination that an extra yard crew is reducible?

The matter is governed by Article 9 of the Yard Rules, the materia
provi sions of which are as foll ows:

"ARTICLE 9 - FULL CREW
(a) A vyard crew shall consist of not |less than a foreman and one
hel per in the follow ng yard.

Yorkt on (one assi gnment)

In all other yards a yard crew shall consist of not |ess than a
foreman and two hel pers except as provi ded hereunder

Yardnmen will not be required to work with less than a full crew as
speci fi ed.

(b) Should the Conpany desire to abolish one hel per position in
any yard or transfer crew on which two hel pers are enpl oyed
in accordance with Cl ause (a) hereof, the Conpany shal
notify the Local and General Chairman of the Union in
witing of its desire to nmeet with respect to reaching
agreenent on a crew consi st of one yard foreman and one yard
hel per. The tinme and place, which shall be on the Region
concerned, for the Conpany and Union representatives to neet
shall be agreed upon within twenty-one cal endar days from
the date of such notice. It is understood, however, that if
t he nunber of cases to be handled at any particular tine
make the time limts specified herein inpractical, on
request of either party, the parties shall nutually agree on
a practical extension of such tine limts.



(c) The determ nation of whether or not the proposed crew
consi st reduction shall be made will be linmted to and based
on mai nt enance of adequate safety. |If the parties do not
reach agreenent at the neeting referred to in Clause (b) the
Conpany may, by so advising the Local and General Chairman
in witing, conmence a survey period of five consecutive
wor ki ng days for the yard operations concerned during which
Uni on Representatives may observe such operations. The
survey period shall comence not |ess than ten and not nore
than twenty cal endar days fromthe date of the Conpany's
advice with respect to the survey period. The Local and
General Chairman shall be advised of the results of the
survey.

(d) If after conpletion of the survey period the Union
Representati ves oppose the inplenentation of a two-nman crew,

such representatives will identify the specific noves which
cannot, in their opinion, be perfornmed safely with two nen
and the reasons therefor. |f agreenent cannot be reached by

the parties on the proposed crew consist reduction, the
Ceneral Manager may by so advising the General Chairman in
writing, refer the dispute to the Canadi an Railway O fice of
Arbitration for determ nation

(e) Where it has been determ ned by agreenent or arbitration
that a crew consi st can be reduced such crew shal
thereafter be a "reducible crew'

(f) At a yard where there are "reducible crews", an up-to-date
list of such crews shall be posted copies of which will be
supplied to the Local and General Chairman. - - - - - - -"

The first question arising in this case relates to the effect of the

deternmination or agreenent that all yard crews in a given yard are

reducible. This is a matter in which it is essential to be clear

If an agreenment were made in the very ternms that "all yard crews" in

a given yard were reducible, then it would indeed appear to foll ow

that an extra assignment fell within the scope of that agreenent, and

was therefore reducible. It is inportant to note that that was not
the agreenent in the cases which have arisen here. The agreenents,

or in sonme cases the series of agreenents, were nade with respect to

specified regular or regular relief assignnments. As it happens,

these were, at the material times, all of the regular or regular
relief assignnents then operating in those yards. But the agreenents
were not in respect of "all" assignnments, they were in respect of
speci fic assignnments, and could not properly be construed as going
further.

In CR O A Case No.110 there had been an agreenent with respect to
the reducibility of three yard crews at Trenton. These were, it
seens, all of the crews then operating at Trenton. In the course of
the Award, the Arbitrator indicated that the effect of that agreenent
was to add Trenton to the list of yards described in Clause (a) of
the yard rules there in question, which seens to have been simlar in
formto Clause (a) of Article 9 of the Yard Rules applicable here.

In the instant case, the Conpany argues that the effect of the



agreenent covering each of the regular and regular relief yard
assignnments at the yards in question is to add those yards to the
list (consisting of Yorkton), set out in Clause (a). Wth respect, |
cannot agree. Although | amin agreenent with the actual decision in
Case No. 110, it seens to ne that the proposition that an agreenent on
the reducibility of each of the existing assignments in a yard is
equivalent to the addition of that yard to a |ist of yards where
reduci bl e crews may al ways be used goes too far and certainly was not
essential to the decision in that case. Article 9, it will be noted,
provides in detail for the survey of particular assignnments, and it
is with respect to such specific assignments that agreenent, or
arbitral decision, is contenplated. It is the assignnment, not the
yard, which is reducible.

The agreenent or determ nation that each crew operating in a
particular yard is reduci ble does not, then, carry the inplication
that extra crews are reducible.

The second question to be decided is whether extra yard assignments
are, in any event, subject to a determ nation that they are
reducible. It is the Union's position that the provisions of Article
9 of the Yard Rul es which include the surveying of assignments for
five consecutive working days and the identification of specific
noves which are alleged not to be able to be perforned safely with a
reduced crew, sinply do not contenplate "extra" crews as reducible.
The Conpany contends that in a yard where all assignnent have been
agreed or determned to be reducible there nust be a neans of
deternmining the reducibility of extra crews, and that the situation
is otherwise absurd. On this last point, it should be remarked that
a conclusion that the provisions of the Yard Rules did not
contenplate the reducibility of extra crews would not be an
"absurdity" in the sense of being a contradiction of other provisions
or of being incapable of practical application. Such a result m ght
be considered by one or the other of the parties as awkward, silly or
even outrageous, but it mght for all that be the effect of the
agreenent the parties have nmde.

O course, as noted above, if the parties had i ndeed agreed in termns
that "all" crews in a particular yard were reducible, then it would
follow that extra crews were reduci ble. But barring such an
agreenent - and there is none in the instant case - the question
woul d appear to be sinply whether there is anything in the nature of
an "extra" assignnment that nmekes it incapable of reduction as
contenplated by Article 9. This question, in my view, can only be
given a rather qualified, and perhaps unsatisfactory answer under the
provi sions of Article 9 as it now stands.

An extra assignnment is, it would seem a new assignnment, but w thout
all the characteristics of a regular or regular relief assignnent.
Whet her or not any particular extra assignnment could be performed by
a reduce crew with mai ntenance of adequate safety would depend, as in
the case of any other assignment, on the nmaterial circunstances. In
the case of regular and regular relief assignnents the nature and

ci rcunstances of the work to be done can be established in a genera
way from a consideration of actual experience as recorded in a
survey. To the extent to which the work perforned on an "extra"
assignment is subject to this sort of general determnination, so that



it can be known with reasonable certainty what sort of nobves are to
be made and the circunstances in which they are to be made, then it
may be that even an "extra" assignnment woul d have that degree of
permanence and regularity that would pernmit a neaningfu

determination to be made of the question whether it could be operated
by a reduced crew wi th maintenance of adequate safety. |f, however,
the work of the assignment is not subject to that sort of
determination, then it would be inpossible to say whether it could be
performed by a reduced crew with mai ntenance of adequate safety. In
that case it would be quite understandable that Article 9 did not
contenpl ate that type of assignnment as being reducible.

In the instant case, the proper formof award is sinply to declare
that the determ nation of whether an extra yard assignnent is
reducible is a matter to be considered on the facts of each case
which nmay arise. Thus, while it nust be held that the agreenents
made in respect of Saskatoon, Brandon, Regina and Swift Current do
not necessarily involve the reducibility of crews on extra
assignnments, it cannot be said on the other hand that no extra
assignnment could ever be held to be reducible.

J. F. W WEATHERI LL
ARBI TRATOR



