CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 435
Heard at Montreal, Tuesday, February 12th, 1974
Concer ni ng
QUEBEC NORTH SHORE & LABRADOR RAI LWAY
and
UNI TED TRANSPORTATI ON UNI ON (T)
DI SPUTE:
Cal cul ation of the Cost of Living Allowance.
JO NT STATEMENT OF | SSUE
The equi val ent of the entitlenment to C.O L. A paynment for the United
Transportation Union (T) was worked out on the basis of actual tine

on duty and cancelled after reporting in paynment.

The United Transportation Union (T) clains it should have been done
under the mileage pay structure.

The Railway claims the method worked out is in accordance with the
Col | ective Labour Agreenment and the principles of the C O L.A.
Appendi X.

The Union filed a grievance. The Railway rejected the claim

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) J. J. SIRO'S (SGD.) P. L. MORIN
GENERAL CHAI RVAN SUPERI NTENDENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

J. Bazi n Counsel

P. L. Mrin Superi nt endent - Enpl oyee Conpensati on
QNS &.Ry.Sept-Iles

R C. Martin Superintendent - Labour Relations, QN S.&. Ry.

W A. Adans Trainmaster - QN S. &&. Ry., Sept-lles

T. Leger Assi stant - Labour Relations, QN S.&. Rly.
Sept-1lles

C. Nober t Assi stant - Labour Relations, QN S &. Ry.
Sept-lles

And on behal f of the Brotherhood:

J. H Bourcier, General Chairman, U. T.U (T) - Sept-lles, Que.



G W MDevitt, Vice-President, UT.U, Otawa.

AWARD OF THE ARBI TRATOR

Appendi x "D' to the collective agreenent provides for a cost-oof
living allowance (C.O. L. A .}, by which, on certain adjustnent dates,
an allowan "equal to one cent per hour for each full .5 of a point
change in the (Consuner Price Index) shall becone payable for al
hours worked and for any reporting allowance credited before the next
adj ust mrent date" (Clause B of Appendix "D'). The cost-of-1living

al | omance was negotiated by this Conpany and another, with a group of
Uni ons representing their enployees. |In many cases, the enpl oyees
concerned were paid on an hourly basis. In the case of this Union,
however, enpl oyees are generally paid on a mileage basis, and their
wage increase was made in the formof a "per mle increase". Thus, a
difficulty arises in the application of Clause B of Appendix "D
since that clause provides for the COL.A to be payable "for al
hours worked and for any reporting allowance credited", |anguage nore
appropriate to the hourly-paid enployees than to those paid on a

m | eage basis.

This difficulty was recogni zed by the parties and in order to dea
with it, clause H was agreed to. It provides as follows:

"H) For United Transportation Union Trainnmen, the entitlenent
to C.O L.A paynent or its equivalent to be worked out."

In working out the C. O L.A paynent or its equivalent for the purpose
of paynment to enpl oyees covered by this collective agreenent, the
Rai |l way regarded "tinme on duty" as the equival ent of "hours worked"
and mleage allowed for "called and cancelled after reporting” as the
equi val ent of "reporting allowance". The issue now to be determ ned
is whether these itens are equival ent, and whether the allowance is
properly being paid to enpl oyees covered by this agreenent.

Cl ause C of Appendix "D' provides as foll ows.

"C) The C.O L.A shall be an "add-on" and shall not be part of
the enpl oyee's wage or salary rate. Such adjustnment shall be
payabl e only for hours actually worked and for reporting
al l omance but shall not be included for the conputation of

vacation pays nor shall it be paid during vacations and shal
be excluded in the cal cul ati ons of any other all owance or
benefit."

It is clear fromthis that the allowance is to be calculated with the
basis of sone, but not all, of the conpensation which an enpl oyee may
receive. This is true both of hourly-rated and ni | eage-rated

enpl oyees, and the "equivalent" allowance to be paid to trainnmen
covered by this collective agreenent was certainly intended to be a
benefit to them of equal value to the benefit provided for other

enpl oyees under other collective agreenments. The working-out of this
equi val ent paynent, then, involves the determination with respect to
no | eage-rated enpl oyees, of those aspects of their conpensation

whi ch are anal ogous to those of the hourly-rated enpl oyees, referred
to in Appendix "D' for the purpose of determi ning the cost-of-living



al | owance.

It appears from Clause C of Appendix "D' that what is contenplated is
a precise noney paynent, variable with fluctuations in the Consuner
Price Index, and "added on" to the earnings otherw se payable to
enpl oyees under the collective agreenent. The anmpunt to be added on
is expressed in Clause B of Appendix "D' as an hourly rate, and
varies with fluctuations in the Consumer Price Index. This hourly
rate is then nultiplied by the appropriate nunmber of hours in order
to obtain the all owance payable in any case. The difficulty in this
case is not in converting a rate per mle to a rate per hour, but
rather in determ ning what is the appropriate nunber of hours by
which the rate is to be nultiplied. 1In terns of the trainnen's
situation, the difficulty is in determining what "m |l eage"” is to be
counted in calculating the cost-of-living allowance.

For hourly-rated enpl oyees, the question of the appropriate hours to
be considered is touched on in C auses B and C of Appendix "D".
Clause B refers to "all hours worked" and "any reporting all owance",
and Clause Crefers to "hours actually worked" and to "reporting

al l omance". Clause C goes on to provide that the allowance shall not
be paid during vacations, and that it shall be excluded "in the
cal cul ation of any other allowan or benefit". In ny view these

cl auses are consistent, and their net effect, for the purposes of
this case, is to provide that there are two sorts of "hours"
appropriate to be used as nultipliers of COL.A rate, nanely, those
hours when an enployee is actually at work, and those hours for which
he is entitled to paynent by way of a reporting all owance.

The application of that provision would appear to be straight-
forward in the case of nost hourly-rated enpl oyees in industria
situations. Difficulties arise, however, when those concepts are to
be applied in the case of railroad operating enpl oyees, whose work
schedul es and net hods of paynment differ substantially fromthose of
nost enpl oyees in an industrial mlieu.

There are certain conditions or certain types of work with respect to
which trainmen are entitled to extra all owances - expressed in termns
of miles but convertible into hours - which would increase their
actual earnings for on-duty tinme. It seens clear fromthe provisions
whi ch have been referred to that those would not be considered in
determining the nmultiplier to be applied to the C.O L. A rate, and
that is acknow edged by the Union. It seens clear as well that the
al l omance for "called and cancelled after reporting in" is strictly
anal ogous to a "reporting allowance" indeed is a reporting all owance
and any nmileage to which a trainman is entitled under that head is to
be included in the calculation of his C.OL.A Further, actual tine
on duty nust be taken as consisting the equivalent of "hours actually
wor ked", and is to be included. The railroad has considered these
two itens as constituting the appropriate conponents of the
multiplier to be applied to the COL.A rate in the case of

trainmen. There is no doubt that these itens are appropriate to be

i ncl uded, but the Union contends that there is nore, and in
particul ar that the hourly equival ent of |ayover pay and of

guar antees shoul d be included as well

It was argued that since the purpose of a cost-of-living allowance is



to maintain the purchasi ng power of enployees at pre-determ ned

| evel s during the termof a collective agreenent, it should be based
on total income although the basing of such paynents on regul ar
earnings, as a practical matter was acknow edged. While there is
obvious force in the argunent it does not, with respect, go to the
guestion before ne. It is not what the parties "should have agreed
to, but what they did agree to, that nust govern the nmatter. Here
the parties did not refer to "regular" earnings, but rather to an

al | owance based on the two factors above referred to. It is

acknow edged that there are nany constituents of an enployee's

earni ngs which are not to be taken into account, as for exanple
statutory holiday paynents, wage prem uns or "extras" of various
sorts, paynments for certain | eaves, vacation paynents and, genera
paynments for "allowed hours not worked". | agree that these are not
to be included in calculating the nmultiplier for the COL.A rate

Neverthel ess, care nust be taken in nmaking the transition fromthe
case of hourly-rated enpl oyees (whose "regular" earnings in the
normal sense can usually be taken to nmean earnings for hours actually
wor ked, exclusive of premiunms, overtine and the like) to that of
trai nmen whose regul ar earnings frequently include paynents under
"l ayover" or "held away" clauses. In the case of trainnen, their
payment under such heads is, in ny view, in the nature of "regular"
earni ngs, and having regard to the nature and conditions of their
wor k, the hours for which they are so paid should be considered as
anal ogous to the "hours actually worked" by hourly-rated enpl oyees.
It is only by taking such periods into account that a proper

equi valent can, in my view, be established between the two cases.

The matter of paynent to trai nnen under provisions for a guarantee is
more difficult. The guarantee is not, like a |ayover claim related
to any specific tine when an enployee is "on duty". |If hourly-rated
enpl oyees subject to one of the other collective agreenents in which
the sane C.O. L. A provisions are fould al so had a guarantee
provision, it would appear, fromthe |anguage of the C O L. A
provi si ons, that any paynments pursuant to the guarantee woul d not be
considered in calculating the C.O L. A The devel opnent of an

equi val ent nmethod for calculating the C.O L. A for trainnmen could
not, therefore, properly take any guarantee into account, even though
this m ght appear to give anonmal ous results in some cases.

For the foregoing reasons, it nust be ny conclusion that the C O L.A.
payment should reflect the hours or hour-equival ents paid pursuant to
"l ayover", "held away" or similar clauses. To that extent therefore
the Conpany will be required to revise its nethod of cal cul ati on of
the C. O L.A Since questions which were not spoken to at the hearing
may yet arise in the determ nation of precisely which paynents are to
be considered, or in the determ nation of hour equivalents, such
questions, if not resolved by the parties, nmay be brought to the
Canadi an Railway O fice of Arbitration for suppl enental

deternination, so that the award may be conpl et ed.



J. F. W WEATHERILL
ARBI TRATOR



