CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 439
Heard at Montreal, Tuesday, April 9th, 1974
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

UNI TED TRANSPORTATI ON UNI ON (T)

Dl SPUTE:

Di sci pline of Brakeman G. W Murray for violation of Operating Rules,
Toronto, Novenber 8, 1970.

JO NT STATEMENT OF | SSUE
On Novenber 8, 1970, Extra 6761 South passed Signal 279, Scott Street
Interlocking Station, Toronto. Follow ng investigation of the
i ncident Brakeman G. W Miurray, along with two other nenbers of the
crew who were riding the engine, was suspended for six nonths for
violation of Operating Rules 34 and 292.
The Uni on appeal ed Brakeman Murray's discipline on the grounds that:
a) there was not sufficient proof of the rule violations, and
b) the discipline was, in any case, too severe.

The Conpany has declined the Union's request to reduce the
suspensi on.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) G R ASHVAN (SGD.) G H. BLOOVFIELD
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

A. D. Andrew System Labour Relations Oficer, C.N R Montrea

M Del greco Labour Rel ations Assistant, C N R, Mntrea

J. R Thonpson Assi stant Manager Rules, C.N. R, Mntrea

E. B. Roach Trai nmaster, C.N.R, Toronto

J. E. Hirst Supervi sor Operations, Toronto Termni nals Rail way
Conpany

J. Wel ter Train Movement Director, Toronto Termnals

Rai | way Co.



And on behal f of the Brotherhood:

G R Ashman General Chairman, U T.U (T) Toronto
F. diver Secretary, General Committee, U T.U - Toronto

AWARD OF THE ARBI TRATOR

The operating rules referred to relate to signal indications and the
procedure to be followed with respect to themand, in particular, to
a stop indication. On the day in question, Brakeman Miurray was
riding in the engine of Extra 6761 South. The train did pass Signa
279. If in fact that signal displayed a stop indication at the tine
the train passed, then clearly there was a violation of the Uniform
Code of Operating Rules, and the front-end brakenman woul d be anpng
those having a responsibility for the violation and thus subject to
di sci pli ne.

On the basis of all the naterial before me it is ny conclusion that
the signal did display a stop indication at the time. The Conpany's
i nvestigation of the signal follow ng the incident indicated that it
was functioning properly, and while sonme aberrant and inexplicable
mal function cannot be said to be inpossible, it is highly inprobable.
There is evidence that the signal was set for a stop indication, and
that, in any event, the only signals it could have di splayed, because
of the indications of other signals which affected its operation
were restricting or stop indications. There is no evidence to the
contrary. There is sone doubt as to whether the siren was sounded
after the train had passed the signal. This relates to what ni ght
have happened after the offence was committed, but it does not
substantially affect the question of what the indication was at

Si gnal 279 when the train went by.

It nmust be my conclusion that the grievor's train did in fact pass a
stop indication, and that there was therefore a violation of Rule
292. It is clear that there was also a violation of Rule 34, for in
the statenments nmade by each of the crew nmenbers it is acknow edged
that they sinply did not know what the signal was as they went by.
The procedure of calling out the indication was certainly
practicable, but it was not followed.

There can be no doubt that discipline was properly inposed. The
guestion which remains to be determined is as to the extent of an
appropriate penalty. That question is to be determ ned having regard
to the nature and circunstances of the offence and to the record of
the enpl oyee, as well as any particular circunstances that may bear
on the matter. |t has also been held that the inposition of

di sci pline nmust be consistent as between enployees in simlar

ci rcumst ances.

There can be no doubt that failure to obey a stop indication is a
serious offence. In the case of those riding in the engine, all of
whom have a responsibility under the rules for the observance of
signal indication it would be difficult to assess degrees of
responsibility. Certainly the sort of distinction which was drawn in
Case No. 168 between the responsibility of a conductor and that of a
brakeman cannot be drawn here, for that case involved a different
type of breach of the rules. Any such distinction in the instant



case would be a fine one. |In any event, the records of the other
enpl oyees, or the considerations which mght have affected the

di scipline inposed on them are not before ne. This case involves
only the assessnment of discipline against the grievor.

VWile there is no doubt of the seriousness of the offence, or the
grievor's responsibility, it may be noted that it did not occur in
the context of any other m sconduct. The crew nmenbers did give a
preci se account of the other indications which had been passed, and
they were aware, inmediately after passing Signal 279, that sonething
was unusual about the route they were follow ng.

There is no evidence of any past m sconduct on the grievor's part

whi ch woul d support the inposition of any discipline nore severe than
that which would be appropriate for the offence itself and there were
no speci al considerations suggested which would affect the natter one
way or the other.

In a nunmber of cases heavy penalties have been upheld for offences of

this type. 1In sone of these the only issue seens to have been
whet her the of fence was committed, and the awards woul d not be
deci sive of the question of the severity of the penalty. In other

cases, however, |esser penalties have been i nposed, the Union
referring to cases of suspensions ranging fromthirty to ninety days,
and of the inposition of fromfifteen to thirty denerit narks.

Viewed in this context, it is nmy view there was not sufficient
justification for the inposition of a penalty as severe as that of a
si x-nonth suspension in the grievor's case.

VWhile the matter is a difficult one, it is my view, balancing the
seriousness of the offence against the grievor's clear record, and
the conparisons, such as they are, which can be nade with other
cases, that a suspension for a period of up to sixty days woul d not
have gone beyond t he range of reasonabl e disciplinary responses to
the situation.

For the foregoing reasons, the grievance is allowed in part. is ny
award that the suspension for six nmonths be reduced to one of sixty
day and his record revised accordingly. The grievor is to be
conpensated for | oss of earnings for the rest of the period of his
suspensi on.

J. F. W WEATHERILL
ARBI TRATOR



