CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 444
Heard at Montreal, Tuesday, June I|lth, 1?74
Concer ni ng
CANADI AN NATI ONAL RA] LWAY COWMPANY
and

CANADI AN BROTHERHOOD OF RAI I WAY, TRANSPORT AND
GENERAL WORKERS

Dl SPUTE:

The Brotherhood clains that the Conpany violated Section 5 of a
Letter of Understanding dated April 19, 1967 when it schedul ed
certain assignments at the Concord Express Term nal to conmence
before 7:30 a. m

JO NT STATEMENT OF | SSUE:

On April 19, 1967 the parties signed a Letter of Understanding

suppl enental to a Menorandum of Agreenent signed on April 28, 1967
covering the integration of L.C L. Freight and Express Services at
Toronto, Ontario. |Inter alia the Letter of Understanding dealt with
hours of assignnents and the existing public transportation problens.

In June of 1972 the Conpany gave the Brotherhood a 30 day notice of
its intention to cancel the provisions of the Letter of Understandi ng
dated April 19, 1967 Wth specific reference to the changed

ci rcunst ances of transportation probl ens.

Ef fective Septenber 14, 1973, under the provisions of Agreenent 5.1

t he Conpany anmended the hours of assignnent of four positions of

| nbound Marker at the Concord Express Terminal from 0800 to 1600 to
become 0700 to 1500. The Brotherhood alleges that this action was in
violation of the Letter of Understanding of April 19, 1967. The
Conpany contends that the Letter of Understanding of April 19, 1967
was cancelled in June of 1972 and if no | onger applicable and that
the change in the hours of assignnent of the four Inbound Markers was
not in violation of the provisions of Agreenent 5.1.

FOR THE EMPLOYEES: FOR THE COMPANY
J. A PELLETIER G H BLOOWI ELD
NATI ONAL VI CE PRESI DENT ASST. VI CE PRESI DENT -

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

P. A D armd System Labour Rel ations Oficer, C.NR
Montr ea



W W WIson Labour Rel ations Assistant, C.N. R, Toronto

And on behal f of the Brotherhood:

, lToronto
, Montrea

J. D. Hunter Regi onal Vice-President, C.B.RT.
J. A Pelletier National Vice-President, C.B.RT.

AWARD OF THE ARBI TRATOR

Col l ective Agreement 5.1, signed on August 16, 1971, provides in
Article 4 for the matter of hours of work. Article 4.8, in
particular, is as follows:

"4.8 Unl ess necessary to neet the requirenents of the
service, enployees will not be required to oonnmence
wor k between the hours of mdnight and 6.00 a.m"

In April, 1967 (during the termof an earlier collective agreenent
which, it seenms, contained the same provision as that set out above
as Article 4.8), the parties executed a Menorandum of Agreenment with
respect to the integration of certain operations at Toronto. As a
suppl enent to that Menorandum the parties signed a |letter of
under st andi ng which dealt with a nunber of matters relating to the
integration, including the matter of hours if work at the new
facility. In particular, item5 of the letter of understandi ng was
as follows:

"5. Notwithstanding the provisions of Article 4.8 of
Agreenment 5.1 between the parties, no assignnment wll be
schedul ed to commence earlier than 7.30 a.m nor extend
beyond 24: 00 m dni ght other than those assignnents
schedul ed to commence at 24:00 mdnight. This
commitment was made in the |ight of existing
transportation problens attendant to the new express
freight facility and is subject to review as
ci rcunstances may change in the future.”

By that letter, the Conpany undertook, with respect to the operations
in question, not to exercise what woul d otherwi se have been its right
to schedul e enpl oyees to start work at sone tine before 7:30 a. m,
subject only to Article 4.8. For the purposes of this case, | am
prepared to assune that the letter inposed a binding obligation in
that regard, at least for the remai nder of the termof the collective
agreenent which was then in effect and which m ght be considered as
havi ng been anended by the Menmorandum and by the letter of
understanding. | amfurther prepared to assume, for purposes of this
case, that such obligations m ght be enforced under the grievance
procedure. Case No. 261 was an exanple of a grievance based on an
al l eged violation of such a letter, but the grievance there was

di smissed on its nerits and the matter of the status of the letter of
under standi ng was not dealt with. It nay be observed that that case
was heard before the present collective agreement was signed.

The Conpany has, during the term of the present agreenment, anended
the hours of work in a way which is in accordance with the express
provision of Article 4.8, but which would not have been in accordance



with the letter of understanding, at least at the tine that it was
signed. The question is whether the amendnment of hours of work
effected on Septenber 14, 1973 was in violation of any provision
enforceabl e through the grievance and arbitration procedure.

In sone cases a |letter of understanding may well be considered to
have becone an integral part of a collective agreenent, as in the
case of Brotherhood of Loconotive Engineers and C.N. R, 15 L. A C.
126. Such a letter does not, however, thereby beconme a part of sone
ot her, subsequent collective agreement: see the Canadi an Canners
case, 14 L. A C. 50, the Canadi an Loconotive Co. case, 14 L.A C 105,
and the Hobart Manufacturing case, 21 L.A C. 141, where it was held,
apparently unani nously, that "a side agreenent or |etter of
under st andi ng does not continue fromcollective agreenent to
col l ective agreenent unless in some way incorporated into or attached
to the subsequent collective agreenent”. That does not appear to
have been done with respect to the 1967 letter of understandi ng and
the current collective agreenent.

VWil e the Conpany may have continued in effect under the present
col l ective agreenment a schedul e of hours which was in conformty both
with the collective agreenent and with the letter of understanding,

it would not appear to have been under any obligation going beyond
that of the collective agreenment. In any event, the obligation

i mposed by the letter of understandi ng was one expressly nade "in the
light of existing transportation problens attendant to the new
express freight facility". Quite apart, then, fromthe |l ack of any
provision in the collective agreenment continuing any provisions of
the letter of understanding, the letter itself sets out the
contingency of its provisions on certain circunstances which obtained
in 1967.

It has not, therefore, been shown that the Conpany is bound, with
respect to the scheduling of hours, by any provisions other than
those contain in the collective agreenent. The schedul e here
conplained of is not in violation of the provisions of the collective
agreenent. Accordingly, the grievance nust be di sm ssed.

J. F. W WEATHERI LL
ARBI TRATOR



