CANADI AN RI ALMWAY OFFI CE OF ARBI TRATI ON

CASE NO. 453

Heard at Montreal, Tuesday, June Ilth, 1974
Concer ni ng

CANADI AN NATI ONAL RAI LWAY COMPANY
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

The Union clains the Conpany exceeded the tinme limts as provided for
in Rule 11.7 by not rendering a decision within 28 cal endar days of
recei pt of appeal. The Union also clainms the Conpany violated Rule
3.8 when the Conmpany did not call Wrk Equi pment Operator R Leroux
for overtinme work on Saturday, Septenber 29, 1973 at Montreal Yard.

JO NT STATEMENT OF | SSUE:

(a) The Union by letter dated Decenber 18, 1973 progressed the
claimat Step Il of the grievance procedure to M. L.M Poitevin,
Assi stant Vice-President, St. Lawence Region, such letter being
recei ved and date stanped as of Decenber 27, 1973. The Company by
regi stered letter dated January 22, 1974 denied the claim The Union
claimed a violation of Rule 11.7 which reads as foll ows.

"A decision at each step of the grievance procedure shall be
rendered in witing within 20 cal endar days of receipt of
appeal, except under Step IV which will be 60 cal endar days."

(b) M. Leroux is a Group Il Machine Operator appointed as such
in July 1973. His regular rest days are Saturday and Sunday and he
resides in Coteau a distance of approximately 35 mles. At
approxi mately 0430 hours on Saturday, Septenber 29th, a main water
pi pe broke at the Montreal Yard and the services of a qualified
Machi ne Operator were required. Goup 11 Machine Operator R Brunet,
residing in Cote St. Paul, a distance of approximately 5 miles was
called to performthe work. The Union clained a violation of Rule
3.8 which reads as foll ows:

"Where work is required by the Conpany to be perforned on a day
which is not part of any assignnent, it may be performed by an
avail able laid off or unassigned enpl oyee who will otherw se
not have forty hours of work that week. in all other cases by
the regul ar enpl oyee. "

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) P. A LEGRCS (SGD.) G. H. BLOOVFI ELD
SYSTEM FEDERATI ON ASSI STANT VI CE- PRESI DENT

GENERAL CHAI RVAN LABOUR RELATI ONS



There appeared on behal f of the Conpany.

W H. Barton System Labour Relations Oficer, CNR, Mntrea
A. D. Andrew System Labour Relations Oficer, CN R, Mntrea

And on behal f of the Brotherhood:

P. A Legros Syst em Federati on General Chairman, B.MWE.,
O tawa

F. Lar ose Local Chairman, Lo. 1184, B.MWE., Mbntrea

R. Gaudreau - GCeneral Chairman, B.MWE., Mntrea

AWARD OF THE ARBI TRATOR

This grievance raises two distinct issues, and | shall deal with them
in turn.

(a) It will be noted that Article 11.7 provides that the 28-day
time period for answering grievances runs fromthe receipt of the
appeal by the Conpany. It was sald that there was no proof of the
actual date of receipt of the appeal which was dated Decenber 18,
1973, but there is in fact some material to support the statenent
that it was received on Decenber 27 of that year, and in any event
this case nust proceed on that basis as that is what is stated in the
Joint Statenent of |ssue. The Conpany's reply was made on January
22, which was within the tinme linmt. Accordingly the Union's case
cannot succeed on this ground.

It may be noted that under nost collective agreenents the failure of
a party responding to a grievance to make a reply within the tinme
limts provided would not result in forfeiture of the grievance, but
woul d sinply mean that the party processing the grievance would be
free to proceed to the next step. |In this collective agreenent,
however, the failure to reply within the tine stated is, in
wage-cl ai m cases (and the instant case is such), expressly nmade
tantanmount to the granting of the claim Thus, if the Company had
not replied within the tinme limt, it would have been liable for the
claim and the grievance woul d have been allowed on that ground

al one. As the previous paragraph indicates, however, the tinme for
reply in this particular case did not begin to run until Decenber 27,
and the reply was made in tine.

(b) Article 3.8 fornms part of Article 3, which deals with rest
days Article 3.8 deals with enployees' entitlenment to be called to

perform work on such days. In the instant case the Conpany called
the empl oyee whomit considered to be the nost readily avail able
qual i fied enpl oyee and who was, as well, the senior enployee in the

classification. The question is whether this was in conpliance with
the requirenents of the collective agreenent.

The Conpany contended that the breaking of the main waterpipe
constituted an "emergency" and that in the circunstances it was
justified in taking the course it did. Wile it my be that the
situation m ght be described as an enmergency (I make no finding as to
that) it has not been shown that the nature of the work to be done
was such as to neke it critical that the nearest enployee be call ed.



In any event, the collective agreenment does not provide an exception
to Article 3.b for emergency situations or indeed on any grounds. In
the instant case there was work required to be performed on a day

whi ch was not part of any assignment. There was no question raised
as to any laid off or unassigned enployees. 1In this case, therefore,
the requirenent of the collective agreenent was that the work be
assigned to "the regul ar enployee" and the question is whether the
gri evor was that man.

There is no question in this case (as there has been in other cases)
that the work to be done fell within the scope of the classification
of Group Il Machine Operator. Both the grievor and the man who
performed the work were within that classification. Enployees in
that classification may, as the Conpany enphasi zed, be required to
operate "any machine in his group or in any |ower group on which
qual i fied", pursuant to an agreenent relating to Job classifications.
An enpl oyee's classification is not related nerely to the operation
of a particular machine. Nevertheless, it appears to be the case
that enpl oyees are in fact regularly assigned to particul ar nmachines,
and the grievor was in fact considered to be "the regul ar enpl oyee”
in the operation of the machine used here.

In sone cases, Article 3.8 mght require assignnment of work within a
particul ar class of enployees, and a question mght arise, as in Case
No. 252 for exanple, as to the selection of the appropriate enpl oyee
within that class. |In the instant case, however, it appears, from
the material before ne, that the grievor was in fact considered as
bei ng the regul ar enpl oyee on the machine in question, and that if it
had not been for the enmergency which was said to have arisen, he
woul d have been called to do the work. The emergency, if there was
one, would not, as | have said, justify a departure from usua
application of the provisions of the collective agreenent.

What ever may be the rights of the Conpany with respect to the

assi gnment of enployees within a classification, those rights are
limted in sone cases by the rights of enployees to be called in on
rest days. The extent of these rights will depend on the particul ar
circunstances. |In the instant case, for the above reasons, it is ny
conclusion that the grievor was "the regular enployee" within the
meani ng of Article 3.8 and that he was entitled to be called for the
work. The material before ne does not suggest that this would have
i nvol ved any very significant del ay.

For the foregoing reasons, the grievance is all owed.

J. F. W WEATHERI LL
ARBI TRATOR



