CANADI AN RAILWAY OFFI CE OF ARBI TRATI ON
CASE NO. 460
Heard at Montreal, Tuesday, Septenber 10, 1974
Concer ni ng
CANADI AN NATI ONAL RAI LWAY COMPANY
and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Cl ai m of Loconotive Engineer L. J. Broten, Ednonton, Alberta, January
3, 1973.

JO NT STATEMENT OF | SSUE:

On January 3, 1973, Loconotive Engineer L. J. Broten was called for

2130 hours to operate freight train B850 Edson to Ednonton, Al berta.
After being on duty 4 hours and 15 minutes, he was cancelled and the
di esel units were returned to the Shop as air pressure could not be

mai nt ai ned on the train due to severe weather conditions.

Loconoti ve Engi neer Broten clained a total of 110 miles for the tinme
on duty, January 3, which included three niles, or 15 m nutes
preparatory tinme. The Conpany allowed paynment in the anount of 100
m | es pursuant to paragraph 58.2, Article 58 of Agreenent 1.2.

In declining to pay the 15 minutes preparatory tinme in addition to
the 100 mles, the Brotherhood all eges that the Conpany has viol ated
paragraph 14.1, Article 14 of the Agreenent 1.2.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) A J. SPEARE (SGD.) G H. BLOOVFIELD
GENERAL CHAI RVAN ASSI STANT VI CE- PRESI DENT

LABOUR RELATI ONS

There appeared on behal f of the Conpany:

A J. DelTorto System Labour Relations Oficer, C.NR
Mont r ea
M Del greco Labour Rel ations Assistant C N R, Mntrea
C. L. Brown Assi stant Superintendent, C. N R, Jasper
Al berta

And on behal f of the Brotherhood:

A. J. Speare General Chairman, B.L.E., Ednonton



AWARD COF THE ARBITRATOR

Article 14.1 of the collective agreenent on which the Union relies,
is as follows:

"14.1 Loconotive engineers will report for duty 15 m nutes prior
to departure fromthe shop or other designated track or
change-off point and will be paid for such tinme on the basis of

12.5 mles per hour at the applicable rate for the performance
of preparatory and such other duties as may be required. Tine
paid under this Article will not be used to make up the basic
day."

Now there is no doubt that, having been cancelled after |eaving the
shop, the grievor was entitled to be paid under Article 58 of the
col l ective agreenent. The paynent to which he was entitled was "ful
day with rules and conditions governing the service to which
assigned". The grievor was assigned in freight service, and was
entitled to the benefit of the provisions of section 2 of the

col l ective agreenent, which relate to that service. Hs claimfor a
"m ni nrum day", that is 100 mles, was nmet. This was the "basic day"
paynment set out in Article 12 of the collective agreenent, and woul d,
it seenms, be the paynment required under Article 58.2.

The grievor's other clains, for "advance tine" and "inspection tinme",
as well as that here in question, for "preparatory tine", were not
paid It is not clear that the basis would be for "advance tine"
paynment in the circunstances, but it is clear fromArticle 16 that
the all owance there provided for "inspection tine" could be used to
make up the basic day. That claim then, would not appear to be

wel | -founded. | do not decide those questions, however, as the only
matter now before nme is the claimfor preparatory time as an
addi ti onal paynent to that for the basic day.

It will be noted that the grievor did in fact put in preparatory tine
as clained. Had his assignment not been cancell ed, he would have
been entitled to paynent under that head, as well as others. His
assi gnment was cancel l ed, and he therefore put in a claimfor paynent
pursuant to Article 58.2 and (ignoring the clains which are not
material), pursuant to Article 14. |t is the Conpany's contention

t hat paynent under Article 58.2 precludes any additional paynent
under Article 14, and it relies on the principle of construction that
a general provision is superceded by a special provision. That
principle, which is not in doubt, applies in cases of otherw se
conflicting provisions. |In the instant case, however, there does not
appear to nme to be necessary conflict between what is provided in
Article 58.2 and what is provided in Article 14. It is possible that
the provision for paynment of "full day" to an enpl oyee cancell ed
after leaving the shop could be read as inplicitly excluding any

ot her paynent, that is not a nccessary construction, however, and the
provision in Article 14 for paynment of preparatory tine is at the
sanme | evel of generality as the provision for paynment in Article
58.2. Both, indeed, refer to particular sorts of circunstances and
set out what paynent shall be made therein



Article 14, however, goes on in its |last sentence to a greater degree
of particularity, and provides for the case where paynent under the
"basic day" provision is made. |In such a case (and in this respect
Article 14 may be contrasted with Article 16), preparatory tine is
not to be used to nmake up the basic day. Article 14, it may be
added, is one of the "rules and conditions" governing the service to
which the grievor was assigned, and to which reference is nmade in
Article 58.2. Thus, on a reading of the relevant provisions - and as

well, on a proper application of the principle that a particul ar
provi si on supercedes a general (although here it is not a case of
"superceding") - it appears that, in the circunstances, paynent of

preparatory time was proper notw thstanding that there was paynment
under Article 58.2. There is no ground for considering any past
practice which mght be contrary to these provisions of the

col | ective agreenent.

For the foregoing reasons, the grievance is all owed.

J. F. W WEATHERI LL
ARBI TRATOR



