CANADI AN RAILWAY OFFICE OF ARBI TRATI ON
CASE NO. 461
Heard at Montreal, Tuesday, Septenber 10, 1974
Concering
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Claimfor removal of discipline assessed, with conpensation for tine
| ost by P. Kani gan.

JO NT STATEMENT OF | SSUE:

The Uni on contends that the dism ssal of Machi ne Operator P. Kanigan
for submitting incorrect "Form 140" (personal expenses) for April and
May, 1973 was severe and excessive. The Conpany contends that said
di sm ssal was justified.

FOR THE EMPLOYEES: FOR THE COVPANY:
(SGD.) G D. ROBERTSON (SGD.) J. D. BROWLEY
SYSTEM FEDERATI ON GENERAL CHAI RVAN GENERAL MANAGER, CP RAIL

There appeared on behal f of the Conpany:

J. E. Canmeron - Labour Relations Officer, CP Rail, Montrea
P. Ti npson - Assi stant Supervi sor Labour Relations, CP Rail
Vancouver

And on behal f of the Brotherhood:

F. Bor sa - Syst em Federati on General Chairman, B.M WE.
Ot awa

G. D. Robertson - Vice-President, B MWE., Otawa

A Passaretti - Federati on General Chairman, B.MWE., Otawa

H J. Thiessen - General Chairman, B.MWE., Calgary

AWARD OF THE ARBI TRATOR

In the circunstances of his assignment the grievor was entitled,
under the collective agreenent, to conpensation for boardi ng and

| odgi ng expenses necessarily incurred. |In fact, he subnitted
expense accounts in respect of "expenses" which were not incurred at
all, and which indeed involved, in sone cases, neals provided at



conpany facilities and for which the grievor ought to have credited
the conpany. Quite apart fromthis, the greivor adnmttedly submtted
false clains in respect of neals he did not pay for and tips he did
not give. He offered no explanation or excuse.

The grievor, who did not have great seniority, had subm tted expense
accounts previously, and there is no doubt that his action
constituted a deliberate attenpt to defraud. There is no resenbl ance
between this sort of situation and that in Case No. 451, where an
enpl oyee submitted what was held to be an excessive account, but

whi ch did involve expenses actually incurred. The subm ssion of

such a claimin the hope that it will be accepted is obviously a very
different matter fromthe subm ssion, as in this case, of a totally
false claim

It was subnitted that the grievor was, at the tine, under stress
because of his personal situation, but in nmy view that does not
justify what was plainly a deliberate attenpt to defraud the conpany.
It was al so argued at the hearing (although it was not referred to in
the Joint Statenment of |ssue) that the conpany failed to respond to

t he appeal at the superintendent's level within the tinme set out and
that, by virtue of article X of the May 14, 1971 Master Agreenent,
the claimnust be paid. Apart fromthe question whether | would have
jurisdiction to consider that question, it is ny viewthat while this
grievance includes a claimfor conpensation, it is essentially based
on a claimfor wongful dismssal, and is not "based on a claimfor
unpai d wages" within the nmeaning of article X of the Master
Agreenment. It is only to that special type of case that article X
applies.

In ny viewthe attenpt by the grievor to defraud the conpany did
constitute just cause for discharge, and the grievance is therefore
di smi ssed.

J. F. W WEATHERI LL
ARBI TRATOR



