CANADI AN RAILWAY OFFICE OF ARBI TRATI ON

CASE NO. 462
Heard at Montreal, Tuesday, Septenber 10, 1974
Concer ni ng
CANADI AN PACI FIC LI M TED (CP RAIL)
and
BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES
DI SPUTE:

Bet ween the Brot herhood of Maintenance of WAy Enpl oyees concerning
the application of Section 2(c) of Wage Agreenent No. 14.

JO NT STATEMENT OF FACT:

On May 4, 1973 the hours of work for Sectionman C.J. Ponerleau were
changed from 0800 to 1700 to 1800 to 0600. It is the position of the
Uni on that since the Conpany did not notify the Union officers in
accordance with Section 2, Clause 2(c), C.J. Ponerleau's regularly
assi gned hours continued to be 0800 to 1700 and that all work
performed outside such regularly assigned hours should be paid at
overtime rates.

It is the position of the Conpany that the regularly assigned hours
of Sectionman C. J. Ponerleau were changed to 1800 to O600 and t hat
the overtine rates paid for time worked after 0200 net the

requi renents of Wage Agreenent No. 14.

FOR THE EMPLOYEES: FOR THE COMPANY:
(SGD.) G D. ROBERTSON (SCD.) R A SWANSON
SYSTEM FEDERATI ON GENERAL CHAI RVAN GENERAL MANAGER, O & M

ATLANTI C REG ON

There appeared on behal f of the Conpany:

M Yorston - Supervi sor Labour Relations, AR, CP Rail
Montrea

M G Midie - Assi stant Supervi sor Labour Relations, A R ,CP
Rail, MI.

J. E. Caneron - Labour Relations O ficer, CP Rail, Mntrea

And on behal f of the Brotherhood:

F. Bor sa - System Federation General Chairman, B.M WE.
Ot ana
G D. Robertson- Vice President, B MWE., Otawa
A Passaretti - Federation CGeneral Chairman, B MWE., Otawa
H J. Thiessen - General Chairman, B.MWE., Calgary



AWARD OF THE ARBI TRATOR

Section 2, Clause 2(c) of the collective agreenent provides as
fol |l ows:

Not wi t hst andi ng the provisions of paragraph (a) hereof, the
starting time for enployees living in boarding cars or other
mobil e units may be established or changed to neet the

requi rements of the service. When the starting time is to be
changed, as nmuch advance notice as possible, but not |ater than
at the conpletion of the previous tour of duty, shall be given
the enpl oyees affected and, where practicable, the notice wll
be posted pronptly in a place accessible to such enpl oyees. The
appropriate Local Chairman and the CGeneral Chairman shall be
advi sed of any change in starting tine.

VWil e the conmpany appears to have advised M. Ponerleau of the change
in his hours of work - a change which the conpany was entitled to
meke - in tinmely fashion, it did not advise the appropriate Loca

Chai rman or the General Chairnman prior to the change being nade. |
amin agreenent with the union's contention that the giving of such
notice is a condition of the inplenentation of such change, and it
woul d follow as the appropriate redress for this violation, that
hours worked outside of the original schedul ed hours woul d be
overtime until the requirenents of the collective agreenent were net.
| agree as well that no individual agreenent between the enpl oyee
concerned and the conpany could operate so as to alter the effect of
the provisions of the collective agreenent, or to prevent the union
fromproceeding in this matter as it has done.

It is therefore my conclusion that M. Pomerleau is to be paid at
overtinme rates in respect of hours worked outside of his old
schedule. By Section 5, Clause 12 of the collective agreenent, there
is to be no retroactive paynent beyond a period of 60 cal endar days
prior to the date the grievance was subnmitted. This linmtation is
not one which need be expressly raised or referred to in the Joint
Statenent, and effect nust be given to it. This grievance was

subm tted on October 15,1973. It is accordingly ny award that M.
Poner| eau be paid in accordance with the foregoing for the period
from August 16, 1973, until the tinme notice was given to the union

Si nce the union obviously had notice of the change by the date of the
gri evance, no paynment would be made in respect of that date or

t hereafter.

J. F. W WEATHERI LL
ARBI TRATOR



